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Is an Unpublished Opi nion Still an Op inion?

by David W. Holman
The Holman Law Firm, P.C.
Houston, Texas

1. Introduction

Rule 47.7 of the Texas Rules of Appellate
Procedure provides “Opinions not designated for
publication by the court of appeals have no
precedential value and must not be cited as authority
by counsel or by acourt.” Does the rule mean that an
unpublished opinion should be treated asiif it does not
exist and not be cited under any circumstances?

Obviously, some practitioners and courts do not
think so. Because of the easy access to unpublished
opinions on Westlawv and other reporting services,
unpublished opinions are popping up in briefs and
opinions with increasing frequency. The purpose of
this article is to explore how unpublished opinions are
treated in state and federal courts and to present a
case that Rule 47.7 should be changed to allow
unpublished opinions to be treated as persuasive
authority.

2. Citation Of Unpublished Opinions From Other
Jurisdictions

Rule 47.7 refers to opinions not desgnated for
publication by “the court of appeals.” Sincethisisa
Texas procedural rule, a reasonable interpretation
would be that the rule refers to unpublished opinions
from the Texas courts of appeals.

Doesthismean that thereis no prohibition against
citing unpublished opinions from other jurisdictions?
Appaently so.

The Texas Supreme Court, which promulgated
Rule 47.7, has regularly cited, and relied upon,
unpublished opinions from federal and other state
courts. See e.g. Northern Nat. Gas. Co. v. Conoco,
Inc., 986 S.W.2d 603, 609 (Tex. 1998) (citing
unpublished Virginia opinion); Commission for
Lawyer Discipline v. Benton, 980 S.W.2d 425, 455
(Tex. 1998) (citing unpublished Tennessee opinion);

Bohatch v. Butler & Binion, 977 S.\W.2d 543, 553
(Tex. 1998) (citing unpublished Florida opinion);
Worthy v. Collagen Corp., 967 SW.2d 360, 375
(Tex. 1998) (citing unpublished federal didrict court
opinion); Merrill Dow Pharmaceuticals, Inc. v.
Havner, 953 SW.2d 706, 710 (Tex. 1997) (citing
three unpublished federal district court opinions);
Richardo N., Inc. v. Turcios de Arqueta, 907 SW.2d
423, 426 (Tex. 1995) (citing unpublished Alabama
opinion).*

In one case, Justice Hecht, writing for the
mgority, stated that the Court agreed with an
unpublished opinion from the federd district court of
the Eastern District of Pennsylvania. See Smith Kline
Beechem Corp. v. Doe, 903 SW.2d 347, 354 (Tex.
1995) (Hecht, J. joined by Justices Phillips, Gonzal ez,
Cornyn, Enoch & Owen). The dissent criticized that
approach, noting that the unpublished opinions had
“limted or no precedentia value for Texas
jurisprudence.” Id. at 361 (Gammage, J., dissenting,
joined by Jugtices Hightower and Spector).

Inanother case, the Court quoted extensively from
an unpublished opinion from the federal digrict court
of the Northen Digtrict of Californiaand embraced its
“gtrong policy rationale.” Jackson v. Thweatt, 883
S.W.2d 171, 174 (Tex. 1994).

This review suggests that the Texas Supreme
Court is not inclined to extend Rule 47.7 to restrict
citation of unpublished opinion from other
jurisdictions.

1 Although some of the cited opinions predate Rule 47.7, the
former Rule 90(i) also provided that: “Unpublished opinions
shall not be cited as authority by counsel or by a court.” See
TeEX. R. App. P. 90 (i) (repealed September 1, 1997).
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3. Citation Of Unpublished Opinions In Federal
Court

Unpublished opinions are cited in federd court dl
the time. While local rules may restrict the
precedential value of such opinions, the federal courts
often look to unpublished opinions as persuasive
authority. See e.g. Edwards v. City of Houston, 78
F.3d 983, 1002 n. 26 (5th Cir. 1996) (“under the
court rules of the United States Court of Appeals for
the District of Columbia Circuit, this unpublished
decision has no precedential value.... Nonetheless, we
find thereasoning of Chief JudgeMikvaand hisfellow
creuit judges, Wald and Randolph, to be highly
persuasve’). The Hfth Circuit locd rules, for
example, provide that the court’s own unpublished
opinions (after January 1, 1996) are not precedent, but
may “be persuasve.” FiIFTHCIR. Loc. R. 47.5.4.

The federd courts also find no problem in citing
unpublished opinions from gate courts, including
Texas. See e.g. Fadeyiv. Planned Parenthood Ass’'n
of Lubbock, Inc., 160 F. 3d 1048, 1051 n.31 (5thcir.
1998); Reed v. Scott, 70 F.3d 844, 847 n.18 (5th Cir.
1995). And thereisno good reason why they should.

As an Erie court, a federal court’s only binding
authority on Texas law is the Supreme Court of
Texas. See Gaia Technologies, Inc. v. Recycled
Paper Productions Corp., 175 F.3d 365, 375 n. 11
(5th Cir. 1999). Erie courts are not bound by a
state's procedural rules (like Rule 47.7) and are free
to consult awide variety of sources to determine how
the Supreme Court of Texas would rule on an
issue—including decisions of the Texas courts of
appesals, dictain Texas decisions the generd rule on
the issue, the rulesin other states and even treatises
and law journals. Id.; Data Specialties, Inc. v.
Transcontinental Ins. Co., 125 F.3d 909, 911 (5th
Cir. 1997).

4. Citation Of Unpublished Opinions In Texas

The citation of unpublished opinions has
experienced anuneven history inTexas. See David M.
Gunn, “Unpublished Opinions Shall Not Be Cited As
Authority”: The Emerging Contours of Texas Rule of
Appellate Procedure 90(i), 24 St. Mary’s Law J.

115, 126-129(1992) (excellent discussion of historical
development of the rule) (hereafter Gunn,
“Unpublished Opinions....”). For years, however,
Texas has had the same prohibition against citing
unpublished opinions “as authority.” Id. at 130
(noting the identical language of former Tex. R. Civ.
P. 452 (repealed 1986) and former Tex. R. App. P.
90(i) (repealed Sept. 1, 1997)).

The one thing that has changed in dl of this
history is the revolution in electronic publishing.
Before, unpublished opinions would gather dust inan
appellate court’s file cabinet. Now, an unpublished
opinion is within a double-click of each practitioner
and court.?

The argumentsfor and against publication usedto
focus on the problems of accesshility and the huge
cost to maintain law libraries. See Weirich v.
Weirich, 867 SW.2d 787 (Tex. 1993) (interesting
debate between Judices Enoch and Doggett on a
denial of a motion to publish). With electronic
publishing, those problems are no longer very
significant.

Computer research does not discriminate between
unpublished and published opinions. Imagine the joy
in aWestlaw search that turns up an opinion directly
on point—only to have that joy dashed to ashes the
next moment when it turns out that the opinion is
unpublished and cannot be cited.

Some practitioners believe the rule means what it
says and do not cite the unpublished opinion at all, as
if the opinion never existed. Othersclingto thenotion
that they can somehow ignore or circumvent the rule.
Therearebriefsthat cite the unpublished opinion with
no discussion of the rule, with the gpparent belief that
the court of appeals will sort it out. There are other
briefsthat try some creative way around therule, such
as“thiscaseisnot cited as binding authority, but only
for its persuasive value,” or “this case is not cited as
authority, but only so that the court can maintain some

2 Thatisnaot tosay that a// unpublished opinionsare available.
For unknown reasons, some appellate courtsdo not releasetheir
unpublished opinions to Westlaw or other electronic reporter
Services.
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consistency in itsopinions,” or “this case is not cited
as authority, but its reasoning is sound.” The rule
makes no such distinctions. See Gunn, “ Unpublished
Opinions....,” 24 ST. MARY’sSL.J. a 143.

Even with the grict mandate of Rule 47.7 and its
predecessors, the courts have also succumbed to the
temptation to cite the eadly accessible Westlaw
opinion. In Twyman v. Twyman, both themgority and
the dissent of the Texas Supreme Court cited
unpublished court of appeas opinionsto makeapoint
about the cases brought under a particular issue. 855
S.W.2d 619, 622-23n. 7&8, 642. Inanother opinion,
the Texas Supreme Court cited an unpublished court
of appeals opinion to demonstrate that it stated “an
incorrect notion.” Texas Dept. of Mental Health &
Mental Retardation v. Petty, 848 S.W.2d 680, 688-
89 (Tex. 1992). In yet another opinion, the Texas
Supreme Court cited an unpublished opinion in its
identification of “reported court of appeals decisons
involving Mary Carter Agreements.”  Elbaor v.
Smith, 845 SW.2d 240, 256 n. 16 (Tex. 1992)
(Doggett, J., disserting). The Texas Court of
Criminal Appeals, while recognizing that Rule 47.7
forbids citation, cited an unpublished opinion to
inform the reader of the history of the case. Oldham
v. State, 977 SW.2d 354, 378 n. 3 (Tex. Crim.
App. 1998).

Thus, we have a problem. A great many
unpublished opinions are easily accessible, yet under
current Rule 47.7, we are forced to treat the opinions
asif they do not exist.

5. Should We Change Rule 47.7?

Arigtotle once wrotethat “[€]ven when laws have
been written down, they ought not aways to remain
undtered.” See Bruce Nash & Allan Zullo, Lawyer’s
Wit and Wisdom, 197 (Nash & Zullo Pub. 1995).3

Itismy belief that Rule 47.7 no longer reflects our
modern realities. Unpublished opinions are now

3 | just threw this foatnotein to show how distracting it is. |
agree with Mark Steiner—and it appears, with the rest of the
appellate bar—who bdieve footnotes should only be used in
appe late opi nions when necessary.

indeed “published,” albeit through an electronic
database. In those opinions, a group of judges and
lawyers wrestled with legal issues whose resolution
may be of benefit to thelater development of the law.
Of course, theremay begood reasons why the opinion
should not be“designatedfor publication” and thereby
gain precedentid vaue. See TEx. R. App. P. 47.4
(ligting the gandards for publication). However, |
know of no good reasonswhy the unpublished opinion
should be treated as if it does not exist a dl.

In the present scheme of things, a law review
article or even a CLE speech has more value than an
unpublished opinion. At least there is no prohibition
againg citing law reviews, CLE speeches, treatisesor
other materials to aid the courtsin their disposition of
an issue. Unpublished opinions from other state
courts and federal courts even have more value than
unpublished opinionsfromour own courts, sincethose
opinions can be cited but ours cannot. It is my
opinion that the courts should have access to all
available reasoning on an issue in order to reach a
proper conclusion.

| recommend that Texas change Rule 47.7 to
follow the federal practice of prohibiting unpublished
opinions from having any precedential value, but
dlowing unpublished opinions to be cited as
persuasive authority. Courts may then embrace the
reasoning of the unpublished opinion, or ignoreit, as
they wish.

However, to make tha rule change work, | aso
recommend that we make uniform the practice of
some appellae courts of releasing unpublished
opinions to Westlaw or other eectronic reporting
services. Unless unpublished opinions are uniformly
accessible, the value of the change inRule47.7 would
be a matter of happenstance.

9 9 ¢
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Interview wi th Chief Justice Shannon

by David Duggins
and Mike Klatt

Bob Shannon, retired Chief Justice of the Third Court of
Appeds was interviewed on April 8, 1998 by David
Duggins and Mike Klatt of Clark, Thomas & Winters.
They were both briefing attorneys for Justice Shannon.

Q. | understand that after your graduation from early
high school you did makeyour way back to Austin
and the University of Texaswith ayear at Howard
Payne. What was it that piqued your interest in a
career in the law?

A. | think [that] antedates coming to the university.
AgaininBrown County, itisarura, wasand, still
is, a rura county and, people who were doing
things in the county were doctors and lawyers. |
can see that probably farming and ranching —
athough | enjoyed al of that — probably wasn't
going to support me as well asmy brothers. And
SO it was up to me to think about what | want to
do. Many of my uncles and aunts were school
teachers. | thought about teaching schoadl. | liked
the idea of teaching, but again, . . . we had for a
little town, we had some good lawyers... . Judge
Davis— he was never ajudge, but, you know, in
that town if you were a certain age, and you had
been around along time, and had respect, you were
called Judge — and Judge Davis alowed meto go
to the Democratic Convention oneyear when | was
in high schod. And | just saw lawyers as
participants, and politica process, and the process
of things being done. And to me, that was really
what made mefirst think that | could be a lawyer.
And at that time, peoplewere saying therearealot
of lawyersand it’s a crowded fidd and my mother
would always say, “Oh yes, but there is always
room for the best lawyers.” She was always a
loyal supporter of all of ours.

Q. Why law, Judge Shannon, than a career in medicineor
perhaps one of the sciences?

A. | really was never interested in medicine other than
the fact that doctors were highly respected in
Brown County. You know, thereis some children
that would love to dissect things in biology and

17)

A.

enjoy tracing the veins and that sort of thing. Itis
thething | didsmply toachieve... thegradeor get
through the course paper, or whatever. | had no
red interest in that. And | aso identified things
that | was reading, peoplel was reading about and
inhistory, so of ten werelawyersandthey occupied
prominent positions, and not that as a country boy
from Brown County | thought that | would occupy
a prominent political position, but it made you
interested in doing or a least seeing what their
training was that allowed them to do what they
weredoing. And medicinejust didn’'t havethat. |
was never interesed in journalism but | was
interested in teaching school.

Any memorable professors or experiences in law
school you want to tell us about?

| think the seminal professor if | can usethat term was
probably Dean Leon Green, who taught torts, hetaught
injuries to rdations as they called the course then as
well, but Green was an inspiration to me Hewas a
great teacher. He too asked alot of his students, in
those days.... At The Univerdsty of Texas they
required people to stand up and to recite. He was
heavy on that, he was heavy on that, and he dways
required everyone to stand up and tell everyone where
they were from and he always had some comment to
make about wherethey werefrom.... | learned later on
that starting out hetried defense cases for the railroad
and hehad beeninalat of these county seats, and he
knew all of these things so heé d answer people, “Oh
yeah, that’s where they grow the bumble bee cotton,
and well do you know so- and-so back there?” and it
was a pleasure for me to hear that.... But he realy
developed a theory or an analysis of atort, you know,
and dissected the duty, the violation of the duty, and
damages in such a way that later on | used his books
and that sort of thing and went back to him to read
when a particular confusing problem came around.

What did you do when you finished law school?

Wéll, | had themilitary to contend with. Inthosedays,
we had the universal draft and not many of us wanted
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to serve two years when there were dternatives. And
thedternativesthat | chosewas, well | first applied for
acommissioninthe JAG becausethe JAG Corpsinthe
Army was blowing hot, and also there were times they
needed commissioned officers. And they would
encourage people to apply and, likealot of government
endeavors, they would have too many and they
wouldn't take anybody for awhile. So | applied, but |
applied at the wrong time and they were full up, so |
joined areserve unit herein Austin, | think it somekind
of engineer reserve in it, and it didn't make any
difference because you would then ask for your
immediate transfer to active duty. So, you were sent
into the army for six months on quote active duty,
which meant basic training and then somefairly menial
job after that and your six months would be over and
S0, that’ stheway | satisfied the military commitment.
But there's a caveat in that story, after | had already
accepted ajob with Fulbright & Jaworski, | got a call
from the JAG Corps in San Antonio and they wanted
Captain Shannon and | wasin Houston at thetime. |
said, “This is Bob Shannon,” and they said, “Well,
your commission has been completed and you' ve been
granted the commission and you' retoreport to duty to
Fort Sam” or something, on a certain and certain date
and | knew enough about it to know that | didn’t have
to accept it. | thanked them alat for the trouble that
they had gone, but told them that | had been in the
service for six months and | had served by that time
probably almost ayear longer in the reserve and that |
would not accept the commission, but it turned out that
| got acommission in the reserve and finished out as a
JAG officer inthe reserve.

Canyou just give usthe chronology since we have
been talking about this period in your life, and your
chronology of when you got out of high school,
when you went to The University of Texas for
undergrad, and whenyou went toUT Law Schoal,
and when you graduated.

. Wdl, | got out of high schod in 1951, then
immediately went to summer school at The University
of Texas, came back to Brownwood and went to
Howard Paynefor ayear. | had a nice scholarship, T.
R. Howard paid, | could stay at home which pleased
my parents a lot — not my mother but my father
thought that boys always got in trouble when they went
away to Austin and didn't want to see that happen.
Then, | convinced them that The Universty of Texas
was the place for me to go in that fall. All you had to

do which was to register, you didn’t take exams or
anything else in those days, so | went back to The
University of Texas, and | went into what they cal the
three-year program | think, finished up three yearsin
the college of arts and sciences and then went one year
in law school and upon the completion of one year in
law schoal, | had a Bachelor of Arts Degree and then
upon the completion of the othe two years in law
school, | received an LL.B. That wasin 1957. So
after getting out of law schooal, | took the bar and then
went into the army and then started work for Fulbright
& Jaworski in Houston in September of fifty-eght.

How big afirm was it, Judge, when you joined in
1957?

. Wdll, of course, therewasjust the one officeand it was

in Houston. And, Mike, | think | was the one hundred
and eighty-fifthlawyer. Andat that time, | think it was
the second largest firm in Houston. Vinson & Elkins
was larger, | think it was then Fulbright and then |
think it was Baker & Batts as| recall.

Will, tell us of your practice. How long did you
stay there and where did you go?

. | was from west Texas, of course, and the big lights

werean attractionto me. | guess backing up alittlebit,
| was really interested in going back to west Texasin
away. That was during the time of, | guess, one the
first big downturns in the oil industry. Thee was
really nowork for lawyersin Midland and San Angelo.
Those were the two towns that | had in mind that |
would fit in better. But at the same time | guess when
| couldn't get a job out there and that made the big
lights more attractive — it has a way of doing that.
But | thought, wdl, you know, | want to be, at least for
awhile in alarge city and | liked a lot of the people
with Fulbright, Crooker, Freeman, Bates and
Jaworski.... A lot of people just ahead of mein my
class ... had gone there and so | was down there on
furlough from the service and | just went down to see
friends and | ran into people. And in those days young
lawyerswould get out at noon and you would recognize
the Vinson & Elkins boys by the fact that they had
hats on. Judge Elkins made al the young lawyers of
Vinson & Elkinswear hats. And then there will bethe
other groups, gangsof lawyers out for lunch. | raninto
some of the Fulbright peopleand they said, “What are
you doing,” and | said | was in town on furlough from
thearmy and | was going to get married beforetoolong
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and | was looking for ajob. | had to get a job before|
could get married. | think that things have changed
since then from now but we thought it was imperative
that you be working before you get married. So they
said, “Well have you been up to our office?” And |
said, “No, | haven't.” And they said “Well come on
up.” So they threw together their employment
committee, Sam Cruse, a senior was onthat committee,
and he gat some of the other younger lawyers, and |
don't know whether it was just a pickup deal or not.
They were going down the hall and picking up people
— people that knew me and they wanted to know
where | was staying so they could get intouch withme
later on. And | said I'm deeping on Bob Weatherall’'s
and Frank Davis' couch in their apartment and | gave
them their number and they called me that night and
offered me a job. Well, that was pretty attractive to
somebody who didn’t have ajob and it was kind of a
vote of confidenceinme....

| wanted to do trid work and they had plenty of
room for young tria lawyers. In those days, they did
alot of workmen' s compensation defense. They didan
awful lot of insurance defense work, which meant
defense mostly of automobile collisions. There was
very little products liability work in those days; you
know, three party lawsuits were practically unknown.
But they had a whole coterie of young lawyers doing
work, defense work, and so representing all those
insurance companies they had a lot of subrogation
work that the insurance companies would want done.
They wanted it handled, but they weren't red
concerned about whether you won. Of course, they
loved it if you won, but if you lost, it didn’t makethat
much difference. Soyou got alot of tria practicein a
hurry without alat of downside to the company if you
didn't do that well.

So | made friends with Judge Austin McCloud. He
was about my same eradown there and we were trying
those subrogation cases and | worked for one of the
great lawyers| think in Texas, Newton Gresham, [who]
was a partne thereand | don't know whether he was
head of the tria section or not, but he was certainly
deemed if not entitled, certainly inspirit because hewas
the great trial lawyer and a good mentor and showed
young lawyers how to solve problems and he aways
had time to spend with you even though your case
problem was probably picky and he never thought it
was. | remembe he had a summary judgment in a
case.... Wewererepresenti ng the defendant, of course,
and it was a socia guest who had been invited to a
party and had stumbled on adick floor and had broken

her leg or something and so she sued the host. And so
he wanted a run-down of the cases and | wrote out in
long hand a summary of the cases and my conclusions
and al. | got acall fromhim. He said he wanted to
seemeintheoffice | wentinthereand | didn't know
... maybe | had made a mistake or he didn't think it
was any good or what but he said, “You' ve done an
awfully good job, probably spent alittletoo muchtime
— theclient’stime — in getting it done” But hewas
having it convertedinto atrial brief,... which hedid by
changing a few things around ... We went over tothe
... he invited meto go with him and they argued the
summary judgment and he got a summary judgment.
| though that was great and he took meto eat at the
Red Lion, I think, in Houston which was abig deal in
those days. Took Camille and (we got married in the
meantime), he took us eat over there. So it was comp
and insurance defense, did alittle bit of appellate, but
you know most of those cases were not a appealed.
They were not large verdicts by and large — the ones
| was working on a least and didn't have a lot of
exposureto ... brief writing.

How did you make it back to Austin?

. Wdl, as| mentioned, | married Camille Newberry, who

was born in Austin, whose family was in Austin, and
we spent a lot of time back in Austin while | was
practicing law in Houston; and we had a lot of talks
about we ultimatedy wanted to do and ... She became
pregnant not too long after got married and ... We
realized that we would be having afamily before long
and did wewant to raise afamily in Houston and drive
as my young friends did for miles and miles to work
and you know, with the trial docket, you stayed long
hours and she d be out there.... Welived in Sin City
in those days, which it has a bad sound but it just
meant that is where al the young people lived in
apartments. But it wasalongway from downtown and
we ween't sure that what we wanted to do and
athough | was very pleased with Fulbright, Crooker,
Freeman, Bates & Jaworski, | decided that maybe
wherewelived was asimportant asthe kind of practice
that | had and so wejust decided to come back and look
hereand that’ s how wedeci ded to come back to Austin.

[Justice Shannon described his argument before the United
States Supreme Court.]
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. ItwasTodd Shipyards against | guess against the State
Board of Insurance or Comptroller — one of the two.*
Wetook the position that the State Board of Insurance
had the authority to control under the police power the
activities of Todd Shipyard and exact a fee. Judge
Frankfurter decided to have violently differently views
and prevailed.

Wil | guessit’s kind of heavy suff for a country

Justice Douglas was working on one of histravel logs
or maybe another opinion because he was constantly
ringing the bell and alaw clerk would bring the book to
him and hewould be reading something in writing. The
Chief Justice napped most of during the argument. He
was tired — it looked like. But Black was very
atentive, Potter Stewart was, and Frankfurter was
more than attentive.

boy from Brownwood to be arguing at the U.S. Q. How long were you Assistant Attorney General ?
Supreme Court. Can you describe that experience
for us? A. | bdieve about two years, David.
. Wdl it was. Fred [Werkenthin] and | took atrainto Q. Wasthat your introduction to administrative law?
Washington from Austin.
A. It wasand, you know, there were alot of things going

How long did that take?

. Wel it would takeawhile | remember | had a Slegper.
That's the first time been on a deeper and we would
wake up at night and you would seelittletowns running
by ... | guessit was somewherein Missouri, Kentucky
or some place ... because | remember seeing the Ohio
River at one time or another. But we went up there

on at the time, therewas no uniform act of course and
the administrative law was law that by and large had
been created by the court of appedls. Sometimes by the
supreme court, but basically Judge [James Wooten]
McClendon, Judge [James Harvey] Baugh, and Judge
[Mdlory Benton] Blair wrote most of the
administrative law at that time.

early because we had to be admitted to practiceup Q. | heard you refer to that triumvirate as the “ Great
there and Ramsey Clark was a friend of Fred Court.”

Werkenthin who was an Assigant Attorney Genera at

that time. A. | think it was the great court for the Third Court of

U.S. Attorney Generd ...

. Right, think hisfather was Attorney Genera and so he
wasan Assistant Attorney and he was a member of the
bar, the Supreme Court Bar and you had to get

Appedsinitspast and up until the present time and no
court has equaled it. | think it was the Great Court,
perhaps rivaled at times by the Eastland Court among
the courts of appeals. | think it rivaled the supreme
court.

someone to sign your papers and then go over and Q. Why?
introduce you to the court and Ramsey did that for Fred
and me as | recall ... It was heady experience for a ~ A. Well these were dedicated professionals. McClendon

country lawyer and | couldn’t get over the fact about
the turkey quills that you know they gave ... they st
out in each argument where they would have these
turkey quills that were cut and | learned that you were
entitled to take them with you as a memento.

Was the argument a pleasant or unpleasant
experience?

. Wadl it was exciting. Frankfurter got ahold of meand
didn't let me go until the end of my time. | think

wasascholar and | knew him hewas till alive when |
was sworn in. He was nearly a hundred years old;
came to my swearing in ... But he had served as a
commissioner on the Supreme Court of Texas for
years. Hehad served onthe Austin court for years. He
served onthe Austincourt until 1948infact. Blair was
a country lawyer but took to courts work readily.
Baugh wasfrom my home county, Brown County, also
wascountry lawyer, wasawfully bright. | amtold, and
| did not know Judge Blair or Judge Baugh either one,
but | am told that often times Judge M cClendon would
smocth Judge Baugh's opinions down because while
they gat thelaw right, M cClendon thought that they did

4 State Board of Insurance v. Todd Shipyards Corp., 370 U.S.
451 (1962).
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court to speak. One of the other reasons why it was a
great court isthat not only werethey great lawyers but
they worked together. There was a great ded of
collegiality between them and they served a long time
together. | can't giveyou theyears. You would find it
in the books’ but it was from the * 30s, way up into the
‘40s ... When you have three people working together
that long, and they do ga along and they are
sympathetic to one another’s endeavors and their
ambitions and all, you have ateamthat’s hard to beat.
And it was a time in Texas palitics, | suppose, when
you know no one ever thought about running against a
sitting judge who was doing a good job, and there was
only one party system. There wasn't any reason for
anyone to ever announce against them.

Q. Tell usabout that first campaign and your decision
to run.

A. | was actudly eected when | was 36. | took office
when| was 37.

Q. And wereyou not the youngest judge....
A. | was

Q. At that time that had ever serve on the appellate
bench in Texas?

A. Austin McCloud and | had a dispute about that. But |
think Austin isalittieolder than| am and | think that’s
kind of what | had in the back of my mind. And |
remember very well, | guess it wasin September, | had
tried acaseover in TravisCounty and Herman Jones's
court. | had gotten afavorable jury verdict. | came
home very full of myself, | cameto the officevery full
of mysdlf, and the office was abuzz about, “ Have you
heardthat Judge[ Robert G.] Hugheshasannounced his
retirement?’ JudgeHughes ... was an Associate Justice
on the Third Court of Appeds. And the speculationin
our office at Small, Craig was, “Well | wonder whois
going to stand for that job, stand for that office?” And
| thought about it for a whileand | went in to talk to
Clint Small and | said, “You know Clint, | had never
thought about my being an appd late judge, but | think
| can do that work.” And he said, “Wdl I'm sure you

5 Justices McClendon, Baugh, and Blair served together for
twenty-three years (Dec. 1923 - Jan. 1947). DEBORAH D.
POWERS, THE COURT OF APPEALSAT AUSTIN 1892 - 1992,
at 33 (1992).

Q.

can do that work if you want to do it.” And he said,
“You had better make up your mind though because
those jobs aren’t available very often.” He had been
used to a court of appeals where had they served 25 or
30 years apiece and hethought that would be a way of
continuing. So | talked to the other partners and they
al seemedto beinterested, “Yeah, well if you want to
doit that’sfine, go ahead.” So mainthing, | hadtotalk
to Camille whether she wanted to forego a practice —
or a husband who was practicing law and with a
potential, | suppose, of better incomethan| could make
as ajudge in the court, and then on an eection, you
know, who knew that most probably could be a
contested campaign, probably would be.  She said
whatever | wantedtoso. Sol think that was Thursday
or Friday, toldthe people at thefirm | was going to do
it and by that Monday | had 7,000 letterstoit, | think
it was 7,000. At least to every lawyer in the district.
That sounds high to me. But it was least it was every
lawyer in the district announcing for the position that
Judge Hughes was not going to stand for re-dection.

Y ou had no opponent for that race.

That'sright. | didn't allow theletter, | wasn't satisfied
to alow the letter to do thejob. 1 gotinmy old car and
went to every courthouse and called on every lawyer
that | can see in the digtrict and made a very cordial
reception, made alot of friends and | really enjoyedit.
I’ve never thought of myself asa political person, but

. as it was in those days, you simply cdled on
lawyersfor support and it’ safriendly, by and large, a
friendly audience and they are glad to meet you. Of
course, they think you're going to be dected and if
you'reeected why they want to know whoever isgoing
to be the new judge and | really had a good time and
made friends that | have to this day just on those
swings and this district and it was a 24 county district
... ahugedistrict ... had alot of little offices.

Wl during the latter half of your tenure on the
third court, that was the time of increasing
hostility, | think, between the plaintiffs and the
defense bar and you started seeing a lot of
politicking on the judicial side between those two
segments of the bar in terms of contested elections
and people like that. But one thing that was
always remarkable to me when | was your clerk
and afterwards is that you seemed to have
extremely good relationship and friendships with
all segments of the bar, including lawyers on the
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plaintiff’s side and lawyers on the defense side of
the bar. What do you attribute that to, Judge
Shannon?

A. Wdll, | think that's true, and part of it is, | knew all

those people: wetried lawsuits together, | had won and
lost with the best of them and they understood the kind
of work that | did and then the kind of person that |
was, both the defendant’s lawyers and the plaintiff’s
lawyers. And then, | did do this— whilel never looked
upon my job as a political job — | did go to the bar
functions, | did go theChristmas parties, and | did meet
younger lawyers as they came up in the practice. In
fact, | used to— probably erroneoudy so— but | used
to think at least when | went on the bench in January
1971, | knew the name of every practicing lawyer in
Travis County. That quickly became passé, | guess,
because alot of lawyers camein. But | did know alot
of them for many years after. | didtry tokeep up with
lawyersand | wasgenerally interested in whothey were
and what they were doing and how they weredaing. So
| had a lot of friends, you know, people Of course
theré salwaysalosing sideinevery one of those cases,
but | think if a attorney sees that you have, of course,
looked at the problem, has analyzed the problem and
has come down and chosen a line of cases that’s, has
authority in the supreme court or if there's no
authority, you know, chosethe linethat at least makes
good logic. That lawyer may be a little upset for a
while about losing the case, but he or she is going to
realize that you've done your job and that’s what
you're supposed to be doing up there. So | don't think
to my knowledgethere was ever any real hard feelings
about losing cases ... when | was on the bench and |
happened to author the opinion.

You listened probably to hundreds of oral
arguments during your time on the bench. Any
memorableargumentsor memorableadvocatesthat
stand out in your mind during your career.

. Yeah, | can't remember specific arguments as being
judgment-changing, but | always had a great deal of
faith in oral advocacy. Some of my friends on the
Third Court, some of the supreme court judges who
weae my friends, and who | respected a great dedl,
never had as much faith as| did. | aways regarded it
as a chance for the lawyers to talk to the judges that
they’ d never have a chance to talk to — unlike a trial
bench — trial court. And that redly toiron out things

lawyer didn’t understand what the judgeswerethinking
of. | remember good arguments. | remember Judge Jim
Hart argued up there on two or three occasions, fine
schdar, good brigfs, of course. | guess some of the
greatest pleasure that | had (and this was later in my
career), was having former law clerks come back argue
cases before the court and see them do wdl. | can
remember when David Duggins made his first
argument. Infact, I'd always beenafter David. | think
he had one pair of shoes during the time that heworked
for me and it was a kind of a hippie lace-up pair of
shoes, kind of web work or something you know, and
| told himif hewas going to practice downtown, hehad
to get somebetter shoes. Sol’d forgotten at what stage
he was that he came up, but he was making the oral
argument and then he stepped out from behind the
podium to say something, and then | looked down and
sure enough he had a pair of wing tips on and so |
thought “Well, you know, he's cut hishair and all and
| guesshe'sarrived. He sone of thosebig-city lawvyers
now.” But yeah, we had lots of good argumerts.
Dudley McCall | recdl always, of course. Seemslike
the cases | remember more had to do with
administrative law because, you know, that was an
area |'d gotten very interested in and Barry Bishop
used to come up there in that area and make good
arguments. | could goonandon, ... because we had
venue for those cases, we had lawyers statewide come
in and argue, and it was more or less in a certain way
kind of like supremecourt practiceinthesensethat you
had al of these lawyers from over the state in pretty
frequently.

One casethat | remember distinctively of courseis
was Duncan v. Cessna,® which (I guess little did
we know) se the standard in productsliability law
in Texas for many years afterwards. But, what
struck me when | worked with you on that was
how respectful you were of the role of the
intermediate appel late court and deferertial to the
supreme court’s role in changing the law. And |
think that came through in that opinion and can
you just comment on that case specifically and on
your philosophy generally about deference of the
intermediate courts to the supreme court in terms
of making new law?

that may be thingsthe judges didn’t understand, or the  © Duncan v. Cessna Aircraft Co., 632 SW.2d 375 (Tex. App. -
Augtin 1982), rev’d 665 S.W.2d 414 (Tex. 1984).
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A. Yeah, wdl of coursethat was the bed for new law to be

made, but | never did view it as the role of the
intermediate court to strike out andforge or createnew
law when there was Supreme Court authority and it
was our job, or the intermediate court’s job, to piece
together from the existing supreme court authority or
academic authority what the rule should be.  And that
wasa casethat did receivealot of attention and then of
coursein the supreme court it was changed.... One of
the points that no one pays much attention to anymore
had to do with choice of law. And you know that was
at the beginning of the academic push, I’ll call it, you
know for the abolition and choiceof law, or | guessthe
Restatement view that you don’t have any in one set of
rules you've got to balancethese things. And | always
looked upon the balancing test in various contexts as
putting too much subjective authority in whoever was
doing the balancing. And that conflicts of law was no
different from any other area in the law and that there
rules that were available and could be applied and if
thosewho made the rules, that isthelegidature and the
supreme court, by therule-making authority wanted to
changethem it's fine but | think it'sa disservice and |
still do to the practitioner to have to go through the
exerciseof arguing certain balancing factors. Because
all hecantell the client isthat the court will takeit and
whilewe' vegot factorsthat weigh in our view thereare
factors that weigh in the other side's view and it's
going to be judgment call on the part of the court.

Y ou have mentioned that you’ renct atechnal ogical
wizard. One of my fondest memories of my
clerking experience with you is the manner in
whichyou physically prepared opinions. Will you
describe that for posterity, please sir?

. Wdll people around this office today are still in awe
about this.... | cal it the ydlow-pad-and-pencil
approach to solving law problems. And it was the
same gpproach | had on the court. In the practice |
used a dictaphone and dictated pleadings and I’ d even
got to the point that I'd dictate briefs of cases for a
secretary to type and then I’d go back and use that in
writing an opinion. But | had always written out a
brief in hand using these materials and when | got to
the court they had absolutdy no equipment. The only
equipment they had was atype of amanud typewriter
when | first got therethat the secretaries had. | could
have onetoo, but | didn't type very well. They didn’t
have any dictating equipment or anything like that.
And the only way they copied the machine and | don’t

know what it's called, but it was some big process that
you put, the clerk, the women in the clak’s office
would brush some blue-looking material on this half-
oval device and then you would strap onto that this
kind of amat that they had cut, and then you' d turn this
whedl manually and that would run off a sheet. Do

Mimeograph. It was a mimeograph. And then they
had back then amimeograph roomthen, | guess!’ll call
it. They had clotheslines hung up with clothes pins on
these ... and wetried to make twenty copies, thinking
they would be enough, if it was a big case but we
would hang up these pages with clothes pins in case
there was a need for ancther copy. Because if they
didn’t do it, the secretary would have to type the whole
opinion again, so you'd have these looked like cup
towels or something hanging on these lines back there
until they decided to throw them away.

I would write out the opinion and, of course, in any
composition, you'd have ideas and you'd change
things. So | had a big pair of scissors and actualy
[displayed pair of scissorg] | think this belonged to the
Third Court of Appeals that was given to me when |
left because no one wanted it. | would cut to where |
wanted to insert and I’ d writeaninsert on another piece
of the yellow pad. Then | had scotch tape — which |
still have on my desk to this day — and then | woud
tapetheinsertin and | laugh and tell these lawyers and
secretaries that mine was just the forerunner of the
computer. They'd just go back and put thesethingsin.
But I'djust physically put it in. And then sometimes|
think you or some of the otherswould laugh. It would
look like a papyrusroll by thetime | got through with
it and then sometimes cut into sowhoeve the secretary
was typing wouldn’t have too much trouble in going
from one page to another.

It was not infrequent that an opinion would be one
pieceof paper ten or twelve feet long al rolled up.

. That'sright. And anyhow it was kind of handy. You

would just roll it up and giveit to whoever wastyping
it. 1 think you asked beforewe started hereif | had any
of thoserolls and | don’t think but | was telling y’al
that for years, the clerk of the court kept some of that
material around. Then she would give a prospective
employee one of those to look at, and if that person
could deci pher from my writing and type that out, the
person probably got ajob because shewas pretty good.

9 9 q
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Quotable Quote

"If we do not maintain Justice,
Jugtice will not maintain us."

Francis Bacon

Profile: Texas Solici tor G eneral

Gregory S. Coleman

The Advocate is pleased to offer abrief profile of the
newly-appointed Solicitor General of Texas, Gregory
S. Coleman, and hiscomments about that new office.

What is your position? Why was it created?

My title is Solicitor General, and my group is called
the Solicitor Generd's Office. | have been in this
position since January 1, 1999. When Generd Cornyn
won the November 1998 election, his decision to
create an appellate group was influenced by severdl
factors. Asin private practice, many of the state AGs
have created gppellate groups, andthe trendis clearly
inthat direction. Moreover, having served sevenyears
on the Texas Supreme Court, Generd Cornyn
believed that the appellate work from the Office of the
Attorney General was generdly excelent, but not
uniformly so. He had also noticed that different
divisons within the Office of the Attorney Generd
would occasionally take conflicting positionsinsimilar
cases. He thought that creating an appelate office
could increase the uniformity of the quality of the
AG's appdlate advocacy and could help promote
consistency between divisions.

When does your office become involved in a case?
What kinds of cases?

There are a number of ways that the Solicitor
General's Office becomes involved in a particular
case. Frequently, General Cornyn or one of the
Deputies will ask us to get involved in a case
Sometimes, the litigating division will request our
involvement. Other times, wewill request that we be
involved.

Our docket is quite diverse, and we have gotten
involved in cases from nearly every practice area
within the Office of the Attorney General. General
Cornyn will often ask usto get involved in casesthat
arenewsworthy or that have policy implications, and
we are handling the appedls in Hopwood, the Ruiz
prison conditions litigation, the abortion clinic
licensng case, and the Tigua Indian gambling
litigation, among others. The Solicitor General's
Officeisalso primarily responsiblefor briefingtothe
Texas and United States Supreme Courts. But we
also handleavariety of other casesinvolving abroad
spectrum of issues.

How often does someone from your office argue
a case?

The Office isdoing three or four arguments amonth
right now, and that number isincreasing. Thelarger
casestake longer to develop and don't get argued as
quickly. Theexpedited interlocutory appeals, onthe
other hand, develop much more quickly. Onelawyer
who joined the office last spring just finished his
fourth argument.

How do you see the office developing in years to
come? Are you looking to add people to your
office?

We began a year ago with two lawyers and no
support staff. We've grown inayear to ninelawyers,
and we are currently looking to add four more
lawyers to the team thisyear. The appellate docket
at the Office of the Attorney General ishuge, and we
do not expect to do al AG appeals. Instead, our
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focus is on providing qudity representation in the Circuit and later with Clarence Thomas on the

appeals we do handle. United States Supreme Court. Before joining the
Office of the Attorney Generd, | worked in the
What is your background? Houston office of Weil, Gotshal & Manges, where |

was co-head of the firm's appellate practice group.
After attending the Universty of Texas School of
Law, | clerked with Edith Hollan Jones on the Ffth
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Proposed Bylaw Amendments

Pursuant to Article XI of the Section's Bylaws, noticeis giventhat the following bylaw amendments are
proposed for consideration on June 23 at the Section's Annud Meeting:

ARTICLE IV
Duties and Power of Officers

* % %

Section 5. * * * The Treasurer shal prepare and submit to the State Bar Executive Director by July 15 each
year acomplete financial report for the preceding fiscal year ending May 31, which shall include a balance sheet
and income statement:, and a section budget for the current fiscal year. The Treasurer shall instruct the
Section’ s depository to provide directly to the State Bar a duplicate of the bank statements, canceled checks,
and deposit dips. Any expenseincurred in providing duplicatesto the State Bar shall be borne by the Section.

ARTICLE YV
Duties and Power of Council

* k% *

Section 5. The Council shall annually appoint the Editor of the Section’sNewsletter. Beforefilling a vacancy
or appointing a new Editor, the Council shall solicit applications from Section members to serve as Editor of
the Section Newsletter. The Editor shal serve at the pleasure of the Council. 1n no event shall an Editor serve
as Editor for more than three consecutive years. The Council shall determine the form and general substance
of the Section Newsdletter. |f the Council determinesthat the Editor should be compensated pursuant to Article
X, Section 2, the Council shall providefor such compensation in the Section Budget. The Council may not bind
the Section to an agreement to compensate the Editor for atermin excess of one year.

ARTICLE X
Miscellaneous Provisions

* k% *

Section 4. The Section or its members may not, in the name of the Section, advocate or advance apolitica or
socia postion.

Section 5. The provisions of the Board of Directors Policy Manua § 10.05, attached as an appendix to these
Bylaws, are adopted.

Section 6.
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JOIN THE APPELLATE SECTION
AND RECEIVE THE APPELLATE ADVOCATE REGULARLY

Send completed form and check for $25 to:
Lori M. Gallagher
Treasurer  State Bar Appellate Section
600 Travis Suite 4200
Houston, Texas 77002

Name:

Address:

City, State, Zip Code:

State Bar No.:

Telephone/Telecopier:

E-mail:

State Bar of Texas Annual
Meeting
June 22-25, 2000
San Antonio
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Appellate Section Annual Meeting
June 23, 2000
10:00 - 12:00 a.m.
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Texas Supreme Court U pdate

by James V. Sylvester
Fritz, Byrne & Head, L.L.P., Austin, Texas

Texas Supreme Court Opinions
(Dec. 3, 1999 - Feb. 10, 2000)

Dept. of Criminal Justice was not bound by $40
million contract to purchase “VitaPro.”

State of Texas v. VitaPro Foods, Inc., 8 S\W.3d 316
(Tex. 1999).

The Executive Director of the Texas Dept. of
Criminal Justice (“TDCJ’) contracted to purchase
$40 million worth of “VitaPro,” a dehydrated
textured protein product, under the Direct
Purchasing Statute. Plansto remarket the product
failed and its acceptance within TDCJ was low.
Accordingto Justice Abbott’ sopinion, theproduct’s
side effects include “rampant flatulence.”

The purchase contract was invalid. VitaPro is
not an “agricultural commodity” under the Direct
Purchasing Act and does not otherwise qualify for an
exemption from the Stat€'s competitive bidding
requirements.

Post-arrest breath test with results above legal
limit supports suspension of driver’s license.

Mireles v. Dept. of Public Safety, 43 Tex. Sup. Ct.
J. 169 (Dec. 9, 1999)(per curiam); Dept. of Public
Safety v. Welch, 43 Tex. Sup. Ct. J. 168 (Dec. 9,
1999)(per curiam); Dept. of Public Safety v. Davis,
43 Tex. Sup. Ct. J. 168 (Dec. 9, 1999) (per curiam).

A breath test adminigered one hour after his
arrest showed Mireles' blood acohol concentration
to be 0.16, above the legal limit of 0.10. While the
resultswere not extrapolated back to yield afigure at
the time Mireles was driving, the results of the test
were sufficient to sustain suspension of his license.

Indirect taxpayer may seek sales tax refund
without assignment; a supposedly “non-
substantive” codification may amend prior law.

Fleming Foods of Texas, Inc. v. Rylander, 6 SW.3d
278 (Tex. 1999).

Fleming paid salestaxesto vendorswho remitted
thetaxestothe State. Under the Tax Code, Fleming
was entitled to bring suit for refunds without
obtaining assignmentsfromthevendors, eventhough
the vendors collected the taxes, not the State. A
supposedly “nonsubstantive” codification that was
direct, unambiguousand that could not be reconcil ed
with prior law controlled.

Review of orders sealing or unsealing records
under Rule 76a is by appeal, not mandamus.

Inre The Dallas Morning News, 43 Tex. Sup. Ct. J.
192 (Dec. 16, 1999) (orig. proceeding) (per curiam).

Three months after a summary jury trid, the
Newsintervened to obtain, under Rule 76a, accessto
exhibits and unfiled discovery that was subject to a
Rule 11 confidentidity agreement. Rule 76a
provides a procedure for sealing “court records.”
The trial court determined it had jurisdiction and set
a hearing. The appeals court granted mandamus to
vacatethedistrict court’ saction. The Court directed
the withdrawal of that order.

Justice Gonzales concurred and expressed the
view that Rule 76a(8) provides for an appelate
remedy that can be exercised after theissuance of a
final order on aRule 76acontroversy. Justice Baker
concurred but argued that theright of appeal extends
immediatdy “to any order that relates to sealing or
unsealing.” Justice Abbott concurred and reached
the issue whether the triad court had continuing
jurisdiction to entertain the Rule 76a petition.
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General contractor’s “responsibility” for actions
of subcontractor did not establish “control.”

Elliott-Williams Co., Inc. v. Diaz, 43 Tex. Sup. Ct.
J. 200 (Dec. 16, 1999).

Elliott-Williams (“E-W") entered a subcontract
with Lingleto install afreezer at Fort Bliss. Diaz, a
Lingle employee, wasinjured during theingtallation.
E-W’scontract with the Army provided that it would
be*“fully responsible” for the actionsof itscontracted
representatives. The provision related only to
financial responsibility and did not establish E-W’s
retention of control to the degree necessary to
impose a duty on E-W in favor of Diaz.

Sexual harassment claims filed in district court
were barred by Workers’ Compensation Act.

Walls Regional Hospital v. Bomar, 43Tex. Sup. Ct.
J. 203 (Dec. 16, 1999) (per curiam).

Negligence claims brought by nurses against a
hospital for sexual harassment by a doctor were
barred by the Workers Compensation Act. The
summary judgment evidence indicated that the
plaintiffs alleged injuriesoccurred only inthe course
of their employment.

Presence of owner’s safety employee at job site
did not impose a duty to ensure independent
contractors’ safe conduct.

Koch Refining Co. v. Chapa,43Tex. Sup. Ct. J. 204
(Dec. 16, 1999) (per curiam).

Koch hired H& S to do pipe-fitting. Chapa was
injured while moving the pipe. Koch had a safety
employee at the job site. Under the Restatement, a
premises owner who retains control over an
independent contractor’ soperationswill incur aduty
to seethat the contractor’ soperations are conducted
safely.  The mere presence of the Koch safety
employee was insufficient to establish the control
necessary to impose a duty on Koch to intervene in
the contractor’ swork to ensure its safe execution.

Denial of petition concerning settlement

allocation draws dissent.

Texas Workers’ Compensation Ins. Fund v. Serrano,
43 Tex. Sup. Ct. J. 208 (Dec. 16, 1999).

Justice Hecht dissented from the denial of a
petition for review in this case in which the Fund
sought to challenge asettlement allocation that gave
two-thirds of the settlement to the worker’s family
and placed those amounts beyond reach of the
Fund’s subrogation claims.

Lubbock’s adoption of Civil Service Act in 1947
included later amendments requiring arbitration
for police officer and firefighter disputes.

Wilsonv. Andrews, 43 Tex. Sup. Ct. J. 220 (Dec. 23,
1999).

Lubbock’s adoption of the Texas Civil Service
Act in 1947 included later amendments that
subjected police officer and firefighter disputes to
arbitration. While the City and its officids had
standing to argue due process and equd protection
violations, those challengesfailed. Adoption of the
Act did not represent delegation of home rule
authority under Tex. ConsT. art. XI, 85.

Complete take-nothing judgment was improper
when challenge was made to the assignment of
only a portion of a malpractice claim.

Mallios v. Baker, 43 Tex. Sup. Ct. J. 254 (Jan. 6,
2000).

Baker sued abar after being injured whilefleeing
police. His atorney, Mallios, sued the wrong
defendant and limitations ran. Baker then agreed
with Herron to give Herron a percentage of his
mal practice claiminexchangeHerron’ sfinancing the
malpractice suit.

The trid court determined that the assgnment
was improper and granted summary judgment.
Justices Gonzales, joined by Justices Phillips, Enoch,
Hankinson, and O' Neill, ruled that a complete take-
nothing judgment was improper because Baker
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retained a percentage of his clam. Justice Hecht,
joined by Justices Owen, Baker, and Abbott,
concurred, but argued that the assignment was void
as a matter of public policy because it gave the
investor substantia control over the claim. Justices
Enoch, joined by Justice Phillips, concurred but
argued to allow sales of legal malpractice claims.

Postjudgment motion to add sanctions extended
trial court’s plenary power.

Lane Bank Equip. Co. v. Smith Southern Equip.,
Inc., 43 Tex. Sup. Ct. J. 267 (Jan. 6, 2000).

Three weeks after summary judgment, the
defendant moved to add sanctions which the trial
court did—more than 30 days after the origina
judgment. According to Chief Justice Phillips
opinion, the sanctions motion qualified under Rule
329hb(g) asapost-judgment motion that extended the
trial court’ splenary power. Justice Hecht concurred
in the judgment only.

Attorney-client privilege rule may not negate
duty element for disclosure malpractice.

Judwin Properties, Inc. v. Griggs & Harrison, 43
Tex. Sup. Ct. J. 289 (Jan. 6, 2000) (per curiam).

In denying a petition for review, the Court
disapproved of the court of appeals statement that
the evidentiary rule which concerns the
attorney-client privilege negates the duty element of
a lega madpractice clam brought because of
disclosure of confidentia information during a fee
dispute.

“Apex” depositions should have been quashed.
In re Alcatel, 43 Tex. Sup. Ct. J. 278 (Jan. 6, 2000).

In a technology piracy case, Alcatel sought to
depose two top Samsung executives. According to
Justice Abbott’s majority opinion, in deciding
whether to quash such “apex” depostions, the
digrict court should inquire separately (1) whether
the officid has any unique or superior personal
knowledge of discoverable information, and, if not,

then, (2) whether, after an effort to obtain the
discovery through less intrusve means, (@) the
depostion is calculated to lead to the discovery of
admissible evidence, and (b) the lessintrusive means
have been unsatisfactory, insufficient, or inadequéte.
As to the immediate case, the depositions of the
Samsung executives should have been quashed.
Dissenting, Justice Enoch argued that an officia’s
postion can combine with information “to form
unique or superior knowledge” and that the tria
court had discretion to allow the depositions.

Jurisdiction existed for interlocutory appeal
concerning denial of summary judgment asseting
qualified immunity.

Univ. of Tex. Southwestern Med. Centerv. Margulis,
43 Tex. Sup. Ct. J. 288 (Jan. 6, 2000) (per curiam).

A court of appeals has jurisdiction to hear an
appeal from denial of a summary motion based upon
an assertion of qualified immunity even if the
immunity allegations are not supported by evidence.

Prayer for rendition only required denial when
appropriate relief was remand.

Stevens v. Nat’l Education Centers, Inc., 43 Tex. S.
Ct. J. 290 (Jan. 6, 2000) (per curiam).

A jury charge was defective, but the appropriate
remedy was new trial. Because the petition for
review sought rendition only, it was denied.

“Draft” memo used in connection with decision
on city finance director was “public
information.”

City of Garland v. The Dallas Morning News, 43
Tex. Sup. Ct. J. 303 (Jan. 13, 2000).

Garland’ s city manager prepared a memo to the
finance director to terminae his employment. The
city council congdered this draft memo in a closed
meeting. The city then entered an agreement with
the director which included his resgnation. The
memo was never sent. The News sought a copy
under the Open Records Act. Garland, without
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seeking an Attorney General’s opinion, denied the
request and filed a declaratory judgment action.

Justice Baker, joined by Justices Hankinson,
O’ Neill and Gonzaes wrote the plurality opinion.
Justices Enoch, Phillips, and Abbott concurred but
criticized the plurdity’s reliance upon federal
precedent. Justices Owen (and Hecht) dissented.

Justice Baker’s opinion held that (1) under the
1993 version of the Act, a governmental body may
sue for a declaratory judgment without seeking an
AG opinion, (2) the memo was public becauseit was
used in connection with official business, (3) thereis
a “deliberative process’ exemption, but (4) the
exemption is limited to pre-decisond and
deliberative materials concerning policymaking, and
(5) the Newswasentitled to ajury trial on attorneys
fees. The dissent argued that the memorandum was
within the “deliberative process exemption.”

Spouse barred from seeking partition of military
retirement benefits twenty years after divorce.

Havlen v. McDougall, 43 Tex. Sup. Ct. J. 323 (Jan.
13, 2000).

Havlen and McDougall’s 1976 divorce decree
did not apportion his military retirement benefits. An
amendment by Congress in 1990 prohibited
relitigation of military retirement benefitsallocated in
decrees dated before June 25, 1981. Accordingly,
McDougall’ s petition for partition was barred.

Mandamus denied to review order requiring
disclosure of referral to physician by attorney.

In re Avila, 43 Tex. Sup. Ct. J. 327 (Jan. 13, 2000).

Justice Hecht dissented from denid of a
mandamus petition seeking review of an order
requiring plaintiff to state whether her attorney
referred her to a physician for treatment.

Art. 21.21 standing is not limited to insureds and
beneficiaries.

Improper submission of multiple theories in one
question required remand.

Crown Life Ins. Co. v. Casteel, 43 Tex. Sup. Ct. J.
348 (Jan. 27, 2000).

Cadeel, an agent, sold “Vanishing Premium’
policies for Crown. Ensuing litigation included
claims by Crown under Art. 21.21. Section 16's
“any person” allowssuit by agents, not just insureds
and beneficiaries. Such standing extends to those
DTPA violations incorporated by Art. 21.21 that do
not require “consumer” status. The tria court’s
submission, however, of asinglebroad formquestion
that included both proper and improper theories
required remand.

Heir cannot disclaim interest in estate she has
previously pledged as security on a note.

Badough v. Hale, 43 Tex. Sup. Ct. J. 358 (Jan. 27,
2000).

Elane Hade pledged her expectancy in her
mother’s estate as security on a note. Upon her
mother’ sdeath, she could not disclaim her interest in
her mother’ sestate. Hale's pledge had amounted to
acceptance of the property as a beneficiary and
precluded her from making the disclaimer.

Mandamus denied on Sua spote new trial.

In re Bayerische Motoren Werke, A.G., 8 SW.3d
326 (Tex. 2000).

Justice Hecht (and Owen) dissented from denid
of a mandamus petition to review district court’s
granting anew tria onits own motion.

Mandamus review denied on order to reveal
attorney investigation.

In re Texas Farmers Ins. Exchange, 43 Tex. Sup. Ct.
J. 365 (Jan. 27, 2000).

Justices Hecht (and Owen) dissented from denial
of a mandamus petition seeking review of an order
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requiring disclosure of facts gathered via an
atorney’s invegigation of aclam.

Election Code civil liability section requires
defendant’s knowingly making an expenditure,
not knowingly violating the law.

Osterberg v. Peca, 43 Tex. Sup. Ct. J. 380 (Feb. 3,
2000).

Osterberg funded campaign ads against Peca.
Oserberg did not report the campaign expenditure
until after the Election Codedeadline. Pecaobtained
judgment under the Codefor twicetheamount of the
expenditure.

In a 54 opinion, the Court held that the
language:  “knowingly makes a campaign
expenditure in violation of [the Code],” requires a
showing that the expenditure was made knowingly,
not the violation of the Code. The mgority also
determined that the statute’ sreporting requirements
were constitutional but found that the requirements
for individuas *“acting in concert” could not be
imposed on a husband and wife.

Record from Worker’s Comp. Comm’n hearing
may be hearsay in district court.

Nat’l Liability & Fire Ins. Co. v. Allen, 43 Tex. Sup.
Ct. J. 375 (Feb. 3, 2000).

In an adminigrative hearing, an employer's
witness denied hearing the worker say that his back
injury was work-related. The district court denied
the carrier’s effort to introduce this testimony from
the hearing. The district court had the discretion to
exclude the tesimony as hearsay. The Commisson
record is admissible only if it qudifiesfor admisson
under the Texas Rules of Evidence when offered.
Jusgtices Owen and Hecht dissented.

Citizens of India could bring wrongful death suit
under “equal treaty rights” provision.

Dubai Petroleum Co. v. Kazi, 43 Tex. Sup. Ct. J.
412 (Feb. 10, 2000).

Under the Civil Practice and Remedies Code, a
auit for injury or death to a foreign citizen can be
brought in Texas if the decedent or injured party’s
country of citizenship has“equd treaty rights” with
the United States.  This provision is not a
jurisdictional requirement and allowed citizens of
India to maintain a wrongful death suit.

Expected deterioration was insufficient to
establish landowner’s constructive knowledge of
dangerous condition.

CMH Homes, Inc. v. Daenen, 43 Tex. Sup. Ct. J.
420 (Feb. 10, 2000).

A detached set of qairs to a supply shed was
replaced every 12 to 15 months after the dairs
became unstable. CMH'’ sknowledge that the stairs
would become unstable was legally insufficient to
establish constructive knowledge of their dangerous
condition at the time plaintiff wasinjured.

Insureds’ statutory right to recover deductibles
does not apply to county mutuals.

Fireman’s Fund County Mutual Ins. Co. v. Hidi, 43
Tex. Sup. Ct. J. 434 (Feb. 10, 2000) (per curiam).

Former Ins. Code 821.79E gave insureds a right
to recover deductiblesfrominsurers, but the section
does not apply to county mutuals Under Art. 17.22
of the Code, county mutuals are exempt from the
insurance laws, except such laws as are made
applicable to them by their specific terms.

QuotableQuote

"Inustice anywhereis athreat to
justice everywhere."

Martin Luther King, Jr.
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Texas Courts of Ap peals Update

by Peter Kelly

Miller, Criaco & Kelly, P.C., Houston
and Alan B. Daughtry

Vinon & Elking L.L.P., Houston

Assigned Justices May Participate in En Banc
Consideration?

Polasek v. State, No. 01-98-00328-CR, 1999 WL
1081012 (Tex. App.—Houston[1st Dist.] December
2, 1999)(en banc).

In this en banc opinion, the court considered
whether an assigned justice who participated in the
panel decison might also participate in en banc
review of that decison. Former Rule 79(d) of the
Texas Rules of Appellae Procedure provided:

Where a case is submitted to an en banc
court, a majority of the membership of the
court shal congtitute a quorum and the
concurrence of amajority of the court sitting
en banc shall be necessary to adecision.

The former rule mirrored Section 22.223(b) of the
Government Codeconcerning enbanc consideration.
The previous operating procedures of the First
Didrict Court of Appeals limited en banc
participation to eected justices only. When Rule
79(d) was amended, a new definition of “en banc”
was added:

An en banc court congsts of al members of
the court who are not disqualified or recused
and —if the casewas originaly argued before
or decided by a panel —any members of the
panel who are not members of the court but
remain eligible for assgnment to the court.

Tex. R. App. P. 41.2(a).

When the case was heard en banc, the court used
this new definition, and a visiting judge from the
original panel wasincluded. The votesplit evenly, so
another visiting judge was assigned to bresk thetie.
While it did not happen in this case, the court noted

its concern that the presence of the two visiting
judges could have voted with a minority of elected
judges on the court to defeat a majority of the
elected judges. The court also questioned whether
the new “en banc” definition conflicted with the en
banc provisonsunder Tex. Gov’t Code 8§ 22.223(b).
[Editors Note: In light of the task force procedures
in the Fourteenth Digrict Court of Appeds, which
utilize an entire panel of assigned justices, the risk
highlighted by the court iseven more likely.]

Additional Jury Instructions: Be Careful for
What You Ask; You Might Get It.

Kansas City Southern Railway Co. v. Stokes, NO.
06-99-00085-CV, 2000 WL 231493 (Tex. App. —
Texarkana March 2, 2000).

Like Crown Life Ins. Co. v. Casteel, NO. 98-
0218, 200 WL 72142 (Tex. Jan. 27, 2000), this case
is yet another example of getting burned by asking
for too much in the charge. Stokes requested, and
obtained, numerous superfluous instructions in a
negligence question regarding the duties owed by a
railroad inaFEL A case. One of thesedutieswas not
conditioned on a standard of reasonable care, and
therefore improper. Held: Although there were
many duties for which the railroad could have been
liable, the incduson of the improper ingruction
tainted the entire liability question and required a
new trid. [Moral of the story:If the plaintiff has a
decent shot with the jury, why needlesdy supply a
ground for appeal? At a minimum, if you are
contemplating something unconventional, do not use
broad form submission.]

I’m Not Only the Lead Counsel, But a Fact
Witness Too.

In re Rayne Bahn, No. 02-99-388-CV, 2000 WL
246250 (Tex. App. — Fort Worth March 3, 2000).
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Bahn hired counsel in a dispute over a debt.
Counsel contacted adebt collector about Bahn' shill,
and was subsequently privy to numerousinstances of
unfair debt collection practices. Counsel proceeded
to file suit for this objectionable conduct and liged
himself asthe star witness. He was disqudified. On
mandamus review, the court of gppeds reversed the
disgudlificationin part. Theunfair preudice flowing
from a counsel’s dual role as fact witness and
advocaeonly arisesat trid. Held: A counsel who is
adso a fact witness may dtill assist in pre-trial
functions.

Practicetip — If you will need background facts
or documents to support (or just flesh out) the
challenged ruling on mandamus, submit al such
proof in conjunction with the ruling to be reviewed.
Here, the court struck from the mandamus record
variousdiscovery responsesand exhibitsthat had not
been submitted with or in reponse to the motion to
disqualify. Although the documents and discovery
responses had been filed with the court in
conjunction with other aspects of the case, the court
noted: “We do not expect the trial court to be aware
of every document part of the record that has ever
been presented to it.”

That Motion in Limine May Be a Dispositive
Motion / Be Careful What You Put in Writing.

Janzen v. Fitzpatrick, No. 14-98-00879-CV, 2000
WL 232023 (Tex. App. — Houston [14th Dist.]
March 2, 2000).

This case does not have alot of subsance, but
provides a couple of procedura oddities. In a will
dispute, Fitzpatrick included an objection to
plaintiffs standing in her “Motion in Limine”
Specifically, Fitzpatrick objected that plaintiffs had
not alleged that they were successors to the
beneficiaries identified in the will. The trial court
sustained the objection and dismissed the entire suiit.
Noting the odd procedural posture, the court of
gopeds decided to treat the motion as a plea to the
jurisdiction. Rule of thumb: If someone raises a
jurisdictional objection, take it seriously no matter
what the subject of the document or the procedural
posture of the case. Having won on her objectionto

standing, Fitzpatrick then conceded the existence of
ganding in her appellate brief. Her brief sated that
plaintiffs’ pled that they were successors. Thecourt
found this gatement to be ajudicid admission that
plaintiffs had made sufficient allegationsof standing.
Be careful what yousayin your brief, even if it is
just baclground. The court has “discretion to
accept satements made in the briefsastrue.” Id. at
* 3.

Fair Play and Substantial Justice Review of the
Denial a Special Appearance.

Minucci v. Sogevalor, No. 01-98-01221-CV, 2000
WL 232999 (Tex. App. — Hougton [14th Dist.]
March 2, 2000).

This case does not involve appellate procedure,
but reflects a seemingly rare jurisdictional holding.
In Minucci, the court reversed the denial of aparty’s
special appearance onthe ground tha theexercise of
jurisdiction violated “traditional notions of fair play
and subgtantid justice.” Where minimum contacts
exist, aspecial appearance isrardly susained onthis
due process ground. Nonethdess the court
provided a noteworthy example of the limited
instanceswhere suchacomplaint may have merit: (1)
when the defendant is internationd; (2) when the
contacts are truly minimum; and (3) when the
contactsrelateonly to general jurisdiction, not to the
specific dispute.

File a 306a Motion Within 30 Days of Notice of
Judgment.

John v. Marshall Health Services, Inc., No. 06-99-
00169-CV, 2000 WL 205444 (Tex. App. -
Texarkana Feb. 23, 2000).

Judgment was signed against John on
September 8, but John did not receive notice of it.
Instead, John was notified by the district clerk on
September 30 — 22 days dafter the date of the
judgment — that a judgment had been rendered
againg him. However, the district clerk then told
John thewrong date on the judgment, September /3
instead of the September 8. John filed a motion for
new trial, just 13 days after receiving notice, and
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within 30 days from the date he believed the
judgment to be. Sixty days later, John filed anotice
of appeal and a 306a motion to deem his new trial
motion timely filed. Marshall challenged appellate
jurisdiction. Held: A party must file a 306a motion
within 30 days of receiving noticein order to invoke
the trial court’s plenary jurisdiction. Judice Grart,
in a concurring opinion, asked the supreme court to
make Rule 306a more equitable. [Editors Note:
Who knows, maybe the supreme court, if the case
getsthere, will now “imply” a306a Motion with the
motion for new trid.]

Another Failure to Properly Request a Partial
Reporter’s Record.

Hilton v. Hillman Distributing Co., No. 06-99-
00092-CVv, 2000 WL 174979 (Tex. App. —
Texarkana Feb. 16, 2000).

How rarely the procedures for a partial record
are properly followed, but how cosly the
consequences. The jury answered negatively on
Hilton’s premises liability claims for a construction
site injury. Hilton sought to limit his appedl to the
trial court’s striking of his main expert witness, but
did not properly follow the procedures for appealing
on a partial record. He did not file a formal
designationrequestingapartial reporter’ srecord, nor
did he file a limiting statement of the issues to be
raised on appeal. The falure to follow these
procedures resulted in dire consequences. Hilton
argued that the trid court had committed reversble
error in failing to admit certain testimony. Held:
Where a partid record was not properly requested
under Tex. R. App. P. 34.6(c), the court was
required to presume that the omitted portions
rendered the error, if any, harmless.

A Judgment with a Blank for Prejudgment
Interest Is Final.

Olympia Marble & Granite v. Mayes, No. 01-98-
00845-CV, 2000 WL 19640 (Tex. App. — Houston
[1st Dist.] Jan. 13, 2000).

In this restricted appeal the primary issue
concerns when the judgment became fina. By

substituted service(thereturnfailedto stateto whom
the petition was delivered), Mayes obtained adefault
judgment againg Olympia  The first default
judgment was signed in November. It awarded
prejudgment interest, but the trid court drew aline
through the space in which a prgudgment interest
amount would have been inserted and initialed the
blank. In January the trial court filed an “amended
final judgment” which contained an amount for
intered.

Olympiafiled arestricted appeal six months after
the January judgment, and Mayes argued that the
court did not have jurisdiction. The court notedthat,
when the rate and means of caculating interes is a
matter of law, it need not be included in the
judgment. In such cases, the calculation of the
interest would be a ministerial act. The court
diginguished cases in which the record revealed a
fact issue as to when interes would accrue (i.e.,
tolling of interest for settlement offers, dispute on
accrual, etc.). Held: When the record (not the
judgment itself) establishes the accrual of interest as
amatter of law, and the record does not contain any
factual circumstances which would impact the
caculation of interest, ajudgment failing to include
an amount for preudgment interest is fina for
purposes of appeal. The court further held that the
January Judgment was merely a nunc pro tunc order
fixinginterest, and wasnot within the court’ s plenary
power. Justice Davie Wilson dissented. [Editors
note: Under this holding, the judgment itself would
not be required to evidence these necessary facts,
and, despite the obvious blank, would not be rdiable
information on findity. Instead, a defaulting
defendant would have to search (and pay for
transcription of) the record just for finality purposes
instead of relying on the previous incomplete
judgment and the later fina judgment.]

Preserve Error by Filing with a Judge when the
Courthouse Is Closed.

In re Mark Cuban, No. 05-99-02186-CV, 2000 WL
175131 (Tex. App. — Ddlas Feb. 16, 2000).

On December 22, 1999, avisiting judge granted
an ex parte TRO against the owner of the Dallas
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Mavericks. [Probably a fan seeking to enjoin Cuban
from signing Dennis Rodman.] The order set a
hearing on an application for atemporary injunction
for January 5, 2000, and ordered the parties to
appear before the vidting judge on December 27,
1999. Cuban had a valid objection to the visiting
judge, but nowheretofileit — theclerk’s office was
closed December 23-26. The solution: Cuban filed
the objection with the dected judge of another
county court at law. Held: A document may befiled
with a judge under Tex. R. Civ. P. 74, and the
objection need not be given to the objected-to judge
in order to be effective.

Objections to Defects in Form Must be Raised in
the Trial Court; Objections to Substance May Be
Raised on Appeal.

Grotjohn Precise Connexiones International, S.A. v.
JEM Financial, Inc., No. 06-98-00161-CV, 2000
WL 192578 (Tex. App. — Texarkana Feb. 18, 2000).

Just a refresher for error preservation in the
summary judgment context. Objectionsto defectsof
form in summary judgment affidavits, such asalack
of personal knowledge, must be raised in the trial
court, but they may beraised as late asthe summary
judgment hearing. The objection must be made
before the court renders the summary judgment,
however. Objections as to the substance of the
affidavits, such as being merely a legal conclusion,
may be raised for the first time on appeal of the
summary judgment. Even if the affidavits contain
improper legal conclusions, the court may review the
factual assertions upon which the conclusions are
based in order to determine whether an issue of
material fact exists.

Keep Your Lead Counsel Designations Current.

Hernandez v. Koch Machinery Co., No. 01-98-
00768-CV, 2000 WL 210413 (Tex. App.—Houston
[1st Dist.] Feb. 24, 2000).

This bill of review involves whether a petitioner
who did not receive notice of a dismissal from the
clerk is required to prove aso that the failure to
present a defense was through no fault of his own.

An associate at the Law Offices of John M. O’ Quinn
& Associates was designated as lead counsd for
Hernandez. That associate left, but the firm did not
fileanew designation of counsel — although the case
was retained. The court later sent a notice to the
former associate, who forwarded it to his former
firm, that the case would be dismissed for want of
prosecution. Thefirmfiled amotionto retain, which
was granted, but still did not change the lead counsel
designation. Half ayear went by without any further
action, and the court again sent out a notice. No
motion to retain wasfiled, and thistime the case was
dismissed.

Hernandez filed a bill of review, and the trial
court granted partial summary judgment finding that
dl of the equitable requirements had been met.
Hernandez had argued that the clerk’s failure to
send noticeto hiscurrent counsel notice wasin effect
“officd misinformation” for whichthe bill of review
standards were relaxed on the issue of petitioner’s
own negligence. The court of appeds disagreed,
noting that, on the issue of absence of fault, the
supreme court had done away with distinctions
between officid “misinformation” and officd
“mistake.” The court then reviewed the record to
determine whether Hernandez had conclusively
established that the dismissa did not result from his
negligence or fault. The case had been inactive for
an extended period of time, and Hernandez had fail ed
to designate correct lead counsel. The court held
that these factors rai sed issues of fact on Hernandez’
absence of fault.

An Abuse of Discretion to Delay Ruling on
Arbitration until Completion of Discovery.

In re MHI Partnership, Ltd., 7 S\W.3d 918 (Tex.
App. — Houdgon [1st Dist.] 1999).

Should discovery besayed pendinginterlocutory
appeal of aruling on amotionto compel arbitration?
MHI Partnership suggests “yes.” The trid court
deferred ruling on a motion to compel arbitration.
MHI filed an original proceeding challenging the
deferrd. Held: Noting that the issue was one of
first impresson in Texas, the court held that a trial
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court abuses its discretion when it defersrulingon a
motion to compel arbitration until completion of
discovery. The court noted that such a delay would
depriveamovant of therapid, inexpensiveaternative
to traditiona litigation for which it had contracted.
While MHI Partnership involved the deferral of
ruling, the policy reasons supporting its holding
would also suggest that continuation of discovery on
issues not related to the enforceability of an
arbitration clause pending appeal might constitute an
abuse of discretion.

Defects in Service in a Restricted Appeal.

Hercules Concrete Pumping Service, Inc. v. Bencon
Mgmt. & Gen. Contracting Corp., No. 01-99-00665-
CV, 2000 WL 146956 (Tex. App. — Houston [1st
Dist.] Feb. 10, 2000).

By restricted appeal, Hercules challenged a
default judgment which had been taken against it.
The returnindicated that George Brock of Hercules
Pumping had been persondly served with citation.
The return did not indicate that Brock was the
regigered agent (he was), nor did the return
correctly name the defendant as named in the
citation, Hercules Concrete Pumping Service, Inc.
On review of a default judgment, there are no
presumptions in favor of valid service. Held: The
failure to identify the postion or authority of the
person served and the failure to repeat the correct,
full name of the defendant in the return constitutes
error on the face of the record in support of a
restricted appeal. Practice tp — Review returns
carefully. They may be amended during the trial
court’ s plenary power.

Defects in Service II.

Dolly v. Aethos Communications Systems, Inc., NO.
05-99-00257-CV, 2000 WL 5202 (Tex. App. —
Dallas Jan. 6, 2000).

Another successful regtricted appeal based upon
asloppy return of service. Aethosobtained an order
authorizing substituted service by leaving the
citation, petition and order with a person over the
age of sixteenor by posting copiesto thefront door.

The return gaed that Dolly had been served in
person, but typed underneath was the language
“POSTED TO THE FRONT DOOR.” The court
found this inconsistency to constitute error. The
court also detailed numerous other defects equally
supportiveof arestrictiveapped. Thereturndid not
state what was posted to the front door; it did not
state that a copy of the order authorizing substituted
service had been provided; language relating to
service wastyped under the verification, which only
verified the“foregoing’; theverification did not state
the facts of service; and finaly, the phrase that
service was “executed pursuant to the rules of civil
procedure” was amere legal conclusion that did not
Support proper service.

That’s why they call it the SupremeCourt.

Bossleyv. Dallas County Mental Health and Mental
Retardation, No. 05-99-00081-CV, 1999 WL
993901 (Tex. App.--Ddlas Nov. 2, 1999).

Trial court granted summaryjudgment in favor of
appellees, but the Dalas Court of Appeals reversed
and remanded the case back t the tria court. The
Court of Appeas judgment was appeaed by writ of
error to the Texas Supreme Court, which reversed
and rendered in favor of the appellees (restoring the
trial court’s summary judgment). The Texas
Supreme Court overruled appellants’ motion for
rehearing and the United States Supreme Court
denied appdlants petition for writ of certiorari.

After the Texas Supreme Court rendered
judgment in favor of appellees but before mandate
issued, appellants filed a motion for new trial in the
trial court, asserting 1) that the Texas Supreme
Court had exceeded its juridiction because it
misstated, and thereby determined, certainfactsinits
opinion, and 2) that the court fail to account for
appellants' nonsuit of one of the defendants before
the trial court had rendered judgment.

The Court of Appeals ruled against appellants.
Thetrial court had lost itsjurisdiction to entertain a
motion for new trid thirty days after entry of
judgment. Further, the Texas Supreme Court’s
rendition of judgment excluded any possibility of a
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new trid. Once an appellate court renders
judgment, the trial court has no jurisdiction to
review or interpret the appellate judgment but must
observe the judgment as it was framed by the
appellate court.

The appeal of the judgment of a small claims
court ends at county court.

Lederman v. Rowe, 3 SW.3d 254 (Tex. App.--Waco
1999)

Appellant suffered a default judgment for
$429.85 in small claims court and then appealed to
county court at law for atrial de novo. The county
court at law dismissed the appeal for lack of
jurisdiction and granted appelle€ s motion for costs
and $7,300 inattorney fees. Appellant filed anotice
of appeal from the county court at law’ s judgment.

An gpped from asmal clams court judgment is
to acounty court or county court at law in ade novo
proceeding. Tex. Gov’'t Code Ann. § 28.053(a) &
(b) (Vernon 1988). The judgment of the county
court or county court at law on the appeal isfinal.
Id. at 8§ 28.053(d). The word “final” means that a
court of appeal does not have jurisdiction to review
a county court at law judgment of the appeal of a
suit that originated in small claims court.
Accordingly, the court of appeals dismissed the
apped for want of jurisdiction.

Deadline for filing a motion for rehearing en banc
is the expiry of plenary power.

Davis v. The Methodist Hospital, 4 SW.3d 389
(Tex. App.--Houston [1st Dig.] 1999)

Davis sued several parties, including Methodist,
for libd. Thetrid court granted summary judgment
in favor of Methodis on the ground of immunity.
Davis appealed, and on July 15, 1999 the court of
appeals held that the summay judgment was
properly granted. On July 30, Davis filed a motion
for rehearing, which was denied on August 20.
Davis filed a motion for rehearing en banc on
September 23.

The court noted that a second motion for
rehearing may be brought withinfifteen daysafter the
disposition of the first such motion if the court “(a)
modifies its judgment; (b) vacatesits judgment and
renders a new judgment; or (C) issues an opinion
overruling amotion for rehearing,” Tex. R. App. P.
49.5, but that none of those situations obtained here.
A motion for rehearing en banc, on the other hand,
can be brought at any time while the court has
plenary jurisdiction. A court of gopeds plenary
power expires “(a) 60 days after judgment if no
timely filed motion to extend time or motion for
rehearing is then pending; or “b) 30 days after the
court overrulesall timdy filed motionsfor rehearing
and motions to extend time to file a motion for
rehearing.” Tex. R. App. P. 19.1. In this instance,
the court’s plenary power expired 30 days after the
August 20 ruling on the motion for rehearing, on
September 19. Becausethat day was a Sunday, the
last day for filing the motion for rehearing en banc
was September 20, 1999. Tex. R. App. P. 4.1(a).
Davis missed the deadline by three days, so the court
dismissed the motion.

Court of appeals now empowered to vacate a trial
court’s judgment by agreement of the parties.

Young Materials Corp. v. Smith, 4 S\W.3d 84 (Tex.
App.--Waco 1999).

The partiesto the appeal settled their underlying
dispute after the court of appeals had assumed
jurisdiction over the matter. The parties asked the
court “to vacate the judgment of the tria court and
dismissthe appeal and the entire cause.” Ingranting
the agreed motion, the court noted that prior to the
effectuation of the new rulesof appellae procedure,
the court of appeals did not have the authority to
vacate a trid court’s judgment and cited to
Rothlander v. Ayala, 943 SW.2d 546 (Tex. App.--
Waco 1997, no writ). New Rule 43.2(e) now
specifically authorizes a court of appeals to vacate
a trial court’s judgment; new Rule 42.1(a)
specifically authorizes a court of appeals to dispose
of an appeal in accordance with an accordance with
an agreement signed by all parties or their attorneys

and filed with the clerk.
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In the absence of a reporter’s record, the trial
court’s judgment gets the benefit of every
presumption.

Arevalo v. Millan, 1999 WL 1054249 (Tex. App.--
Houston [1st Dig.] Nov. 18, 1999)

In this appeal of a final decree of divorce
awarding managing conservatorship to the appellee,
the appdlant did not file a reporter’s record. In
affirming the decree, the court of appeals noted that
when there is no reporter’s record, the court must
indulge every presumption in favor of the trial
court’s findings and presume that sufficient evidence
was introduced to support the trial court’s findings

of fact.

Both parties made allegations of violence, but in
the absence of areporter’s record the court had no
way of determining whether the allegations were
supported by evidence. A court-ordered social study
that had been filed with the court was considered,
but it did not support any accusation of a history or
pattern of violence by either party. After indulging
every presumptionin favor of thetrial court’sfinding
that itisin the children’s best interest for the appellee
to betheparent to establish the primary resdence of
the children, the court of appeals held that the trial
court did not abuse its discretion in so ruling.

Cite to the record--the court of appeals is not
going to do your work for you.

Labrador Oil Co. v. Norton Drilling Co., 1 SW.3d
795 (Tex. App.--Amarillo 1999)

Norton, adrilling contractor, sued Labrador, an
oil and gaswell operator, for breach of contract, and
Labrador counterclaimed for negligence, fraud,
breach of contract, and DTPA violations. Duringthe
trial of the matter, Norton complained that
Labrador’ s pleading wereinsufficient to raise certain
defenses, and Labrador sought leave to file a trid
amendment to correct the deficiency. Thetrid court
denied leave, and L abrador contendedtothe court of
appeds that the denial congituted reversible error.
Labrador’s brief, however, made no reference to
either any objections made by Labrador or any

rulings made by the court in tha regard. In
overruling the issues, the court of appeals
reemphasized that under Texas Rule of Appellate
Procedure 38.1(h), Labrador as appellant had the
burden of directing the court to the portions of the
record that supported its complaint. “A court of
gppedsisnot required to search avoluminousrecord
without guidance from appdlant to determine
whether an assertion of reversible error is valid.”

As a corollary, if it’s not in the record, it didn’t
happen.

Carson v. Gomez, 2000 WL 190175 (Tex. App.--
Houston [1st Dist.] Feb. 17, 2000).

Carson, aninmate, filed acivil suit against several
prison guards, claiming they beat him. On gpped,
Carson alleged for the first time that the trial court
erred in not discharging ajury pand tha saw Carson
enter the courtroom while wearing prison garb and
handcuffs.

The court of gppeds noted that the prison garb
could hardly beprgudicid, as Carson’ sincarceration
was a fact central to the suit. Asto the belly chain
and handcuffs, the court went on to state that while
the record reveded that Carson was led in to the
courtroom in handcuffs and chains, nothing other
than Carson’s statements in his appellate brief
suggeds he was redrained during thetrial. Thetwo
judges signing the opinion, while acknowledging
Tex. R. App. P. 38.1(f), stated, “We doubt that rule
38.1(f) requires us to take a felon’s word without
any record references.” Inthe absence of any record
references to the use of chains or other restraints
during the tria, then, the court affirmed the trial
court’s judgment.

Not centrd to the court's ruling was its
observation that “if jurors saw appellant enter the
courtroom with handcuffs and then saw him tried
without them, they would likdy assume that he
posed no danger and had been handcuffed in transit,
as any prisoner would have been, only to prevent
escape. The removal of handcuffs is the ultimate
statement that one is not so dangerous that he
requiresthem.” The court does not refer the reader
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to any testimony in the record concerning the
psychology of jurors.

Justice Cohen wrote the opinion and was joined
by Justice Nuchia. Justice Duggan filed avociferous
and wdl-reasoned dissent.  Justice O’Connor
requested en banc reconsideration, which was
overruled by a majority of justices on the court.
Justice O’ Connor dissented from the overruling and
joined Justice Duggan' s dissent.

Ruling on motion to show authority is not
susceptible to mandamus.

In re Roberts, 2000 WL 254338 (Tex. App.--San
Antonio, Mar. 8, 2000)

A trial court’s ruling on a Tex. R. Civ. P. 12
motion to show authority can be remedied by apped,
so the relator’'s motion for emergency relief and
petition for mandamus are denied.

Bankruptcy of appellant suspends all appellate
deadlines.

Costilla Energy, Inc. v. GNK, Inc., 2000WL 235128
(Tex. App.--Waco Mar. 1, 2000)

Thetrid court signed afind judgment on ajury
verdict on August 18, 1999, and appellants timely
filed motions for rehearing and notices of gpped.
Appellant filed avoluntary petition for bankruptcy on
September 3.  Under Tex. R. App. P. 8.2, a
bankruptcy filing suspends all appellate deadlines,
in this case since September 3. The bankruptcy
court lifted the automatic stay, and appellant moved
the court of gppeds to reingate the gpped

In this opinion, the court reinstated the gpped.
While the appeal was suspended, the court received
the clerk’s record on December 20, and the court
deemsit filed the date of the reinstatement, March 1.
Thereporter’ srecord isdue 120 days after the notice
of apped, but that period begins to run anew on the
date of reingatement, so it is due on June 29, 2000.
That date will aso trigger the regular briefing
schedule.

Order vacating arbitration award and directing
rehearing is equivalent to a motion for new trial
and not appealable.

Prudential Sec., Inc. v. Vondergoltz, 2000 WL
123763 (Tex. App.--Houston [14th Dist.] Feb. 3,
2000)

After Prudential terminated Vondergoltz's
employment, the parties went to arbitration. The
arbitration panel awarded recovery to Prudentid;
Prudential filed an application with the trial court to
confirm the award and Vondergoltz filed an
application to vacate. The trial court denied the
application to confirm, granted the application to
vacate, and ordered rehearing before a new
arbitration panel. Prudentia appealed the trid
court’s decision.

V ondergoltz contended that Prudential’ s appeal
should be dismissed because an appeal of an order
vacating anarhbitration award and directing rehearing
is an interlocutory order not appedable under the
Texas General Arbitration Act, Tex. Civ. Prac. &
Rem. Code § 171.098(a)(5). Prudential contended
that the order denying confirmation of an arbitration
award is appealable under the Act, id. at §
191.098(a)(3), and that the trial court’s order
directing rehearing before a new pand commences
the arbitration process anew, thereby making it a
find order.

The court of appeals construed the statute by
giving effect to all the words and treating none as
surplusage, focusingonthephrase“without directing
arehearing.” The court held that except with regard
to the party requesting it, an order denying
confirmation of an arbitration awardisthe functional
equivaent of an order vacating an award. Because
the statute expresdy authorizes gppeds of orders (a)
denying confirmation of anaward and (b) vacating an
award without directing a rehearing, “it most
logicaly follows that an appeal is not allowed for
orders denying confirmation or vacating an award
where rehearing is allowed to either.” The court
went onto analogizethetrial court’s order to orders
granting motions for new trial, which are not
appealable under Texaslaw.
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Order directing parties to trialis not a temporary
injunction and therefore not appealable.

Pinnacle Gas Treating, Inc. v. Read, 2000 WL
130651 (Tex. App.--Waco Feb. 2, 2000)

Pinnacle filed several condemnation suits, Read
and other appellees counterclaimed. The trial court
digmissed the condemnation proceedingsbut directed
the cause to proceed to trial on the counterclaims.
Pinnacle challenged the trid courts order through a
direct gpped.

The court of appeals noted that appeals may be
taken only from final judgments, and that
interlocutory appeds may be gppeded only if
permitted by statute. Pinnacle contended that the
trial court’s order granted or refused a temporary
injunction, but the court of appeds found that the
order nether related to an injunction nor disposed of
al partiesand issues. The appeal was dismissed for
want of jurisdiction.

Appeal of one-year protective order between
former spouses is not moot.

In the Matter of Cummings, 2000 WL 210235 (Tex.
App.--Corpus Christi Feb. 17, 2000)

Former spouses filed applications for protective
orders against each other; thetria court granted the
husband' s application, denied the wife sapplication,
and entered a protective order against the wife, who
then gppeded. After finding that the one-year
protective order is a final judgment and therefore
appealable, the court of appealsturnedto theissue of
mootness. At oral argument, both parties addressed
the quegtion of whether the gpped was moot, both
urging the court to conclude that it was not.

Texas courts have recognized two exceptions to
the mootness doctrine, the “capability of repetition
yet evading review” exception and the “collateral
consequences’ exception. The court noted that
although the one-year protective order expired
before an appdlate opinion could be rendered, the
Issue is indeed capable of repetition yet evading
review. The court also held that because the subject

of a protective order carries a social gigma and
triggers other legal repercussions under the Family
Code, this case adso falls under the collateral
consequences exception. After holding the appeal
was not barred by mootness, the court of gppeds
affirmed the order of the trial court.

If a statute authorizes interlocutory appeals in
cases with multiple plaintiffs, it does not
authorize them for cases with multiple
defendants.

Labrador Oil Co. v. Norton Drilling Co., 1999 WL
1220026 (Tex. App.--Amarillo Dec. 9, 1999)

The court of appeas was presented with the
question of whether an interlocutory appeal of a
venuedeterminationisavailablein acase wherethere
are multiple defendants, not multiple defendants.
Section 15.005 of the Civil Practice and Remedies
Code, which deals with venuein cases with multiple
defendants, does not permit interlocutory appeals,
which are available only if authorized by statute.
Undaunted, appellantsreferred the court to § 15.003,
which isentitled “Multiple Plaintiffs and Intervening
Plaintiffs, specificaly to subsection (c), which seems
to allow aninterlocutory appeal to “any person” and
not only to “plaintiffs.”

The court of appeals declined to read subsection
(c) in isolation from the remainder of § 15.003,
finding that “it is gpparent tha [§ 15.003] does not
consist of three separate and distinct paragraphs.
Rather, the whole section deals with Stuations in
which there are multiple plaintiffs.” Holding that 8
15.003 authorizesinterlocutory appeals only in cases
with multiple plaintiffs, not multiple defendants, the
court dismissed the appeal for want of jurisdiction.

Recording of judgment in foreign state does not
disturb status quo so court of appeals’s
temporary orders were not violated.

McDill Columbus Corp. v. University Woods
Apartments, Inc., 7 SW.2d 923 (Tex. App.--
Texarkana 2000)
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University Woodsobtained anearly sevenmillion
dollar judgment against McDill and others, four
million dollars of which was punitive damages.
McDill appealed under Tex. R. App. P. 24 the trial
court’ srefusd to accept alternate security and asked
the court of appealsto issue temporary emergency

orders to preserve the status quo pending the
resolution of the apped. The Texarkana court, to
which the case was trangerred from the Fourteenth
Court of Appedsin Houston as part of the docket
equdlization program, issued thetemporary orderson
December 6. On December 8, University Woods
filed a"Noticeof Recording of Foreign Judgment” in
Florida.

After reviewing the relevant Florida statute, but
without asking for briefing from either party, the
court of appeals concluded that the recordation of a
Texasjudgment in Floridadoes not disturb the status
guo, which isthe last peaceable, noncontested status
that preceded the pending controversy. Rather, the
recordation merely protectsthe judgment creditor’s
intereds and does not amount to an attempt to
execute on or enforce the judgment. Further steps
arerequired to take such action, and snceUniversity
Woods had not taken those geps, the temporary
orders were not violated. In so holding, the court
ignored tha portion of the Horidastatutethat places
on the judgment debtor the affirmative burden of
seeking to stay the enforcement of thejudgment after
recordation; that burden-shifting should have been
held constitute an alteration of the relative rights of
the parties to property located in Horida.

Quotable Quote

"Laws are like
sausages,
it is better not to see
them being made."

Otto von Bismarck
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Fifth Circuit Civil Appellate Up date

by Marcy Hogan Greer
Fulbright & Jaworski L.L.P., Augtin

Arbitration
Harvey v. Joyce, 199 F.3d 790 (5" Cir. 2000)

The court of appealsreversed thedistrict court’s
denial of defendants motion to day litigation
pending arbitration. At issue was the scope of an
arbitration clausethat required the partiesto “submit
al disputesrelating to afinancial accounting of their
past financid dealings’ to a neutra accountant for
rendition of afinal, binding decision. The partieshad
goparently had a pagt history of multiple financia
dealings which had given rise to severa disputes.
The arbitration dause was in an agreement designed
to put an end to these disputes so that they could go
forward with more future financial dealings.

The court of appedals reviewed the district court
order de novo pursuant to its established analytical
framework for determining arbitrability. First, the
court isto employ the rules of contract construction
to determine theintent of the parties. Although the
Federal Arbitration Act requires that all doubts
concerning the scope of arbitrable issues be resolved
in favor of arbitration:

[a] finding that the scope of the arbitration
clause is vague does not automatically
catapult the entire dispute into arbitration.
Rather, such afinding creates a presumption
infavor of arbitration. This presumption can
be overcome with clear evidence that the
articles did not intend the clam to be
arbitrable.

(citing Moses H. Cone Mem. Hosp. v. Mercury
Constr., 460 U.S. 1, 24-25 (1983)). The court of
gppeds agreed with thedigrict court that the termof
the agreement was “vague,” but found the district
court erred in concluding that none of the claims at
issue fell within the vague term. The vagueness and
doubt resulting from the “doppy drafting” required
that the term be decided in favor of arbitration.

The parties offered divergent interpretations of
the arbitration agreement, and the court of gppeds
rejected each as “contrary to the rules of contract
condruction.”  The plaintiffs argued that the
arbitration clause was subject to an unfulfilled
condition precedent because the entire agreement
was predicaed on the fulfillment of certan
contractual objectives that had not been reached.
The court of appeals disagreed that the arbitration
clause was itsdf subject to any condition precedent,
citing Prima Paint Corp. v. Flood & Conklin Mfg.
Co., 388 U.S. 395, 403-04 (1967) (holding that
arbitration agreements embedded in a contract are
separablefrom the underlying agreement), insupport
of its conclusion.

Good quote. In determining whether the
plaintiffs’ claimsfall within the parametersof avague
or ambiguous scope of arbitration provision, the
courts “inquiry is not guided by the legal labels
attached to the plantiffs claims rather it is guided
by the factual allegations underlying those claims.”
It analyzed each cause of action and found that the
factual dlegationsunderlying each clamwerewithin
the scope of the arbitration agreement.

The court also addressed theissue of whether the
defendant corporation, which was not a sgnatory to
the agreement containing the arbitration provision,
would be entitled to a stay pending arbitration of the
claims against the defendant who was a sgnatory.
The court acknowledged that because the defendant
corporation was not a signatory, it had no right to
compel arbitration; however, the court believed that
the corporation was entitled to a stay of the claims
againg it pending the outcome of the arbitration with
the signatory defendant. In the court of appeals
view, the claims against the non-signatory derived
from the conduct of the signatory and were thus
“based onthe sameoperativefactsand areinherently
inseparable from the claims against [the individud
defendant].” Thus, forcing the defendant
corporation to try the case would essentidly defea
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the arbitration agreement entered into by the
signatory parties.

Arbitration/Challenge to Award

Williams v. CIGNA Fin. Advisors, Inc., 197 F.3d
756 (5" Cir. 1999)

Maintiff, a former employee of Cigna, appeaed
from a digtrict court judgment confirming an
arbitration avard againgt him that (i) regected his
clams under the Age Discrimination and
Employment Act and (ii) granted defendants
counterclaims against him regarding unpad
promissory notes held by one of the defendants. The
court of appeals affirmed. Cigna claimed that the
plaintiff's “abysmal” sdes record and his
indebtedness to the company (advances on future
commissions and loan for purchase of
computer)—not his age—were the reason for the
company’s decision to terminate him from active
agent status. Williams filed suit in gate court, which
was eventually removed to federal court and stayed
pending arbitration. The arbitration panel issued a
written opinion denying his ADEA claims and
holding Williams responsible for the outstanding
indebtedness to the company. Williams then moved
thedidrict court to vacate the arbitration award, and
the defendants crosssmoved to confirm it. The
didrict court specifically rejected certain of Williams
arguments and ultimately concluded that the award
should be affirmed.

Williams first maintained that he was not bound
by the arbitration agreement. Review of a district
court decisonconfirminganarbitrationawardonthe
ground that the parties agreed to arbitrate is similar
to review of any other district court order finding an
agreement between the parties—findings of fact are
reviewed to determine whether they are “cdearly
erroneous,” while questions of law are reviewed de
novo.

The court of appeals noted that the standard of
review under the FAA permits an arbitrator’ s award
to be set aside only in very unusual circumstances,
including corruption, fraud or undue means or
excess of the arbitrator’ s powers. The Fifth Circuit

noted that there are also certan non-gatutory
standards of judicial review to challenge arbitral
awards, including (i) an award contrary to public
policy, (ii) anarbitrary and capricious award; and (iii)
an award's falure to draw its essence from the
underlying contract. In 1995, the Supreme Court
decided First Options of Chicago, Inc. v. Kaplan,
514 U.S. 938, 948 (1995), in which it approved of
the “manifest disregard” standard of review. The
court of appeals agreed with the plaintiff that First
Options permits a federal court to vacate an
arbitrator’ saward “for manifest disregard of the law.

" This standard applies to al FAA cases,
including employment discrimination awvards. As
part of this analysis, “the judicial review of arbitral
adjudication of federa statutory employment rights
under the FAA and the ‘manifest disregard of the
lawv’ standard ‘must be sufficient to ensure that
arbitrators comply with the requirement of the
statute at issue.’” (quoting Gilmer v.
Interstate/Johnson Lane Corp., 500 U.S. 20, 32 n4
(1991)).

In construing and applying the “manifest
disregard of the law” standard, the court of appeds
reviewed the approachesadopted by variouscircuits.
It concluded by agreeing with the D.C. Circuit that
“in the statutory context, the ‘manifest disregard of
the law’ standard must be defined in light of the
bases underlying the Court’s decisons in Gilmer-
type cases.’” (quoting Cole v. Burns Int’l Sec.
Servs., 105 F.3d 1465, 1487 (D.C. Cir. 1997)). The
court adopted a two-part test for engaging in
manifest disregard analysis: (i) the court must start
with the presumption that the award is gppropriate
unless it is manifes that the arbitrators acted
contrary to applicable law; and (ii) if it is manifest
that the arbitrators acted contrary to applicable law,
“*the award should be upheld unless it would result
in significant injustice, taking into account al of the
crcumstances of the case, induding powers of
arbitrators to judge norms appropriagte to the
relationship between the parties.’” (quoting IAN R.
MACNEIL, ET AL., FEDERAL ARBITRATION LAW §
40.7.2.6, a 40:95). Because the court of gppeds
concluded, based upon areview of the information
avalable (including a verbatim transcript of the
arbitration proceedings) that it was* not manifest that
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the arbitrators acted contrary to the law in rejecting
[the] ADEA age discrimination and retdiation
claims,. . . [it] need not undertake the second step of
the manifest disregard analysis. . ..” Initsview, the
evidence presented “solidly supports’ a finding that
CIGNA terminated the plaintiff's active agent’s
status because of his sales performance and rising
indebtedness to the company, and not because of his
age. The court also found that the decision on the
plaintiff’s retdiation clam was not manifestly
contrary to applicable law.

The Fifth Circuit also upheld the arbitrator’s
order to the extent it ordered the plartiff to pay
$3,150 as his one-half share of the forum fees. The
Court did not believe that Gilmer prohibited a
discrimination plantiff from paying a share of forum
fees. Thefact that the plaintiff had to pay part of the
forum fees did not render the arbitral forum an
inadequate substitute for judicid forum. The court
also noted that the evidence beforeit did not indicate
that the plaintiff waseither unable to pay his part of
the forum fee or that they were prohibitively
expensive for him. Infact, at one point during the
arbitration hearing, Williams had indicated that he
was making more than “6 figures” in income as of
October of that year. The court left open the
possibility that expensive arhitration and arbitrators
feesmight, in an appropriate case, present astuation
where an employee is deprived of the benefit of the
antidiscrimination statutes as a result of mandatory
arbitration.

Attorney-Client Privilege/Deposition of Counsel
Nguyen v. Excel Corp., 197 F.3d 200 (5" Cir. 1999)

In this appeal, Excel Corporation appealed an
order requiring its counsel to submit to a deposition.
Excel argued, among other things, that it did not
waive the attorney-client privilege, but evenif it did,
its executives, rather than its counsel, should be
deposed about the previously privileged matters.

Before the deposition of Excel’s counsel was
sought, Excd executives tegtified about privileged
attorney-client communications. Theytestified about
the directions that they provided their attorneys and

about lega research undertaken by their attorneys.
Objections were raised when the appellees sought to
elicit the attorneys conclusions asto their research,
but the Ffth Circuit determined those objections
were “too little, too lae” “[D]isclosure of any
sgnificant portion of aconfidential communication,”
it explained, “waives the privilege as to the whole.”
(citations omitted).

Finding that Excel waived its attorney-client
privilege, thecourt considered Excel’ sargument that
its executives rather than its counsel, should be
deposed. The Ffth Circuit explained that under Rule
26(c) of the Federd Rules of Civil procedure, “[f]or
good cause shown, adistrict court may order that
discovery be had by a method other than that
selected by the party seeking discovery.” The court
went on to state that because depostions of
opposing counsel are disfavored generdly, “one
would suspect that a request to depose opposing
counsel generally would provide adistrict court with
good cause to issue a protective order.”
Nevertheless, the Fifth Circuit held the district court
did not abuseitsdiscretioninconcluding that defense
counsel were subject to deposition by the appellees

Class Action/Injunction/Declaratory Relief

Washington v. CSC Credit Services, Inc., 199 F.3d
263 (5" Cir. 2000)

Defendants appedled from an order certifying a
classof consumerswho alleged that defendant credit
reporting agencies hadfailedto maintain “reasonable
procedures’ before disclosing their credit reports.
The plaintiff classcompla ned that the defendantshad
violated the Fair Credit Reporting Act (“FCRA”).

The court of appeals first addressed the issue of
the plaintiffs’ standing to bring claimsfor violation of
the FCRA absent proof that their credit reports had
been disclosed in violation of the statute’s terms.
The court of appeals followed the reasoning of two
digrict courtswhichit concludedthat “‘[i]t makesno
sense for aconsumer whose file was disclosed only
for permissble purposes to nevertheless be able to
challenge the reasonableness of the consumer
reporting agency’s procedures.’” (quoting Andrews
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v. Trans Union Corp., 7 F. Supp.2d 1056, 1067
(C.D. Cd. 1998)). Since the actionable harm that
the FCRA is designed to address is “improper
disclosure, not the mererisk of improper disclosure”
that might arise when reasonable procedures are not
met, and the court required that a plaintiff bringing a
private cause of action under the “reasonable
procedures’ provision the FCRA had first to show
that the reporting agency had violated the satutein
releasing the report. Since this error permegated the
findingsnecessaryto support classcertification under
Federal Rule of Civil Procedure 23(b)(3)—the
superiority and predominance aternativeof the class
action rule—that part of the order was al so set aside.

The court of gppeds additionally reversed the
aternative certification of the class under Rule
23(b)(2), which permits certification when class
members seek the same dedaratory or injunctive
relief on behalf of the class. Reading the FCRA not
to permit privatelitigantsaclaimfor injunctiverelief,
the court of appeds noted that the Satute expresdy
granted the Federal Trade Commisson (“FTC") the
authority to pursue injunctive relief, yet it did not
offer asimilar remedy to private litigants. Thecourt
of gppeds held that the plaintiffs could not seek
declaratory relief to use asabasisfor later prompting
the FTC torequest injunctiverelief, because doing so
would effectively permit plaintiffs to bypass the
statutory limitation that only the agency could seek
an injunction.

Further, the court of appeals believes that
monetary damages—rather than declaratory
relief—was the predominant form of relief the
plaintiffswere seeking. The money damages sought
did not “flow from ‘the declaratory relief.”” As a
result, the class could not be maintained as an
injunction or declaratory class pursuant to Rule
23(b)(2).

Employment Discrimination/First
Amendment/Ministerial Exception

Starkman v. Evans, 198 F.3d 200 (5" Cir. 1999)

The Fifth Circuit in this case uphdd the district
court’ sgrant of summary judgment tothe defendants

based on the “ministerial exception” to employment
discrimination clams.  The Fifth Circuit first
articulated the “ministerial exception” in the case of
McClure v. Salvation Army, 460 F.2d 553 (5" Cir.
1972) (holding that the application of the provisions
of Title VII to the employment relationship between
the plaintiff and her church would be an
encroachment by the State into an area of religious
freedom from which it is forbidden to enter by the
principles of the free exercise clause).

The issue in this case was whether a choir
director could qualify as a “spiritua leader” or
“minister” for purposesof the* ministerial exception”
articulated in the McClure case. Because the
evidence showed that the choir director participated
inreligiousritual sand had numerousreligiousduties,
the court determined that she qualified as a
“minister” for the purposes of the First Amendment
Free Exercise Clause exception to employment
discrimination clams, and the district court’s
decision to grant summary judgment in favor of the
defendants based on the “minigerial exception” was
affirmed.

Injunction/Amendment of Pleadings/Reopening
of Evidence

Martins Herend Imports, Inc. v. Diamond & Gem
Trading United States of America Co., 195 F.3d 765
(5™ Cir. 1999)

In this second appea from a trademark
infringement and false designation of origin dispute,
the court of appeads addressed a number of
procedural and substantive issues relating to
modifications to the prior injunction order and the
defendants counterclam for alleged wrongful
seizure of goods claimed to have been counterfeit.
Only the significant evidentiary and procedural
holdings are summarized below.

The court of appesals first examined the bass of
its own jurisdiction, holding that the district court’s
modifications to an earlier preliminary injunction
rendered it immediately appealable. 1n doing so, the
court distinguished between cases in which the
second order merely interpreted a prior injunction.
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Since the district court had “altered the language of
the injunction to ‘relax its prohibitions against the
defendant,” (quoting Sierra Club v. Marsh, 907 F.2d
210, 212 (1* Cir. 1990)), its order was truly a
modification and thus appealable.

The court of appedls adso found that the digrict
court had acted within its discretion in denying the
defendant’s request to amend its counterclaim to
seek additional declaratory relief. Motionsfor leave
to amend are reviewed for an abuse of discretion,
although the court of appealsnoted that “discretion”
may be mideading since Fed. R. Civ. P. 15(a)
“‘evinces a hias in favor of granting leave to
amend.”” (quoting Dussouy v. Gulf Coast Inv. Corp.,
660 F.2d 594, 597 (5" Cir. 1981)). As a result,
“‘unlessthereis a subgtantial reason,” such asundue
delay, bad faith, dilatory motive, or undue prejudice
to the opposing party, ‘the discretion of the district
court is not broad enough to permit denia.’”
(quoting id.). Nonetheless, since the defendant’s
proposed amendment would have put inissueamuch
more expansve interpretation of the court of
appeals' ruling in the prior appeal, it was perceived
as an impermissble atempt to relitigate issues
previously decided. As aresult, the court of appeds
applied the“law of the case’ doctrineand found that
the proposed amendment was properly denied as an
impermissible atempt to circumvent the court of
appeals’ prior ruling.

The defendant also challenged the modified
injunction as lacking specificity. The court of
gopeds noted that “[w]hile injunctions should be
specific, the command for specificity is not absol ute;
it merely requires injunctionsto be ‘framed 0 that
those enjoined will know what conduct the court has
prohibited.”” (citing Meyer v. Brown & Root Constr.
Co., 661 F.2d 369, 373 (5" Cir. 1981)). So long as
the parties understand the wording of theinjunction,
thefact that interpretation may be necessary to gpply
it does not necessarily render the injunction
impermissibly vague. Some deficiencies with the
injunction, however, required modification.
Spedcifically, the critical part of the injunction was
more regtrictive than what the court of appeds had
previously required, and so it remanded to the
district court with ingructions to modify.

The court of appeals then reviewed the district
court’s summary judgment on the defendant’s
wrongful seizure counterclaim asto theissue of bad
faith, as well as the defendant’s challenges to
proceedings a trial, finding no reversble error. Of
general interest, the court of appeas affirmed the
digrict court’s refusa to reopen discovery, noting
that the district court’s discretion in managing trids
on remand is plenary as to all areas not covered by
the court of appeals’ prior mandate. It noted that a
didgrict court has the discretion to reopen the
evidence at a new tria if it perceives “manifest
inugice” inlimiting the evidentiary proof, so long as
proper notice is permitted. Among the
considerationsweighed by thedistrict court werethe
facts that the discovery deadline had long expired,
the defendant had previously sought an expedited
trial schedule, the defendant never formally movedto
have discovery reopened, and the court was skeptical
that the defendant could demonstrate “manifest
inugtice”—especidly when it did not offer any
explanation as to why it failed to offer this evidence
at the firg tria. In light of these factors and the
perceived injugtice as to the plaintiff in having to
prepare for the new evidence, the court of gppeds
found no abuse of discretionin limiting the defendant
to thewitnessesand evidence offered & thefirst trid.

Injunctions/Constitutionality of
Statutes/Standing/Eleventh Amendment

Okpalobi v. Foster, 190 F.3d 337 (5" Cir. 1999),
reh’g, en banc granted, 2000 U.S. LEXIS 583 (Jan.
6, 2000)

The court of gppeds affirmed a declaration that
a Louisana statute, which makes an abortion
provideFebruary 20, 2000r liable in tort to any
woman obtaining an abortion for any damage
occasioned by the abortion, is unconstitutionally
vague. The district court had originally entered a
preliminary injunction in which it concluded that the
plaintiffshad demonstrated asubstantial likelihood of
success on the merits. By agreement of the parties,
the court converted the preiminary injunction to a
permanent injunction, but the permanent injunction
made no express findings. Instead, it stated that the
injunction was granted “for the reasons stated in the
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granting of the preliminary injunction.” The court of
gopeds didinguished between the “substantia
likelihood of success on the merits’ standard for
preliminary injunctionsand factual findingsnecessary
to support apermanent injunction. It also noted that
the prdiminary injunction, dthough interlocutory,
was subject to an immediate right of appeal. Rather
than appesal, however, the State had agreed to the
entry of a permanent injunction without further
evidence or argument. In doing so, the court of
appeals concluded, the State had “waived any
argument about the factual sufficiency of the record
to support permanent injunction.” As a result, it
reviewed the digrict court’s implicit fact findings
under a clearly erroneous standard.

Although none of the parties raised any issue as
to jurisdiction, the court of appeas sua sponte
examined whether the Eleventh Amendment barred
the suit. Under the Eleventh Amendment, a state
cannot be sued without its consent in afederal court.
However, in Ex parte Young, 209 U.S. 123 (1928)
the U.S. Supreme Court held that the Eleventh
Amendment does not prohibit seeking declaratory or
injunctive relief against state officers:

The Supreme Court, beginning from the
premise tha states are incapable of
authorizing unconstitutional conduct, created
the famous fiction that any officer of a Sate
engaging in uncongtitutional conduct is no
longer acting as an agent of the state and,
thus, is no longer entitled to share the
sovereign’s Eleventh Amendment immunity
from suit.

Id. at 159-60. However, for the Young fiction to
work, the officer “must have some connectiowith
the enforcement of the agtor else it is merely
making him a party as a representative of the gate,
and thereby attempting to make the state a party.”
Id. a 157 (emphasis added). The court of appeds
engaged in alengthy and historica discourse of the
Young precedent in order to determine the contours
of the “connection” required between a defendant
state officer and his or her role in the enforcement of
the datute, as required by Young. The majority
concluded that thegovernor and the attorney general

of Louisiana have sufficient powers and dutiesunder
state law connected with the enforcement of the act
to satidfy Young’ s*some connection” requirement.

A closely related issue was that of
standing—whether there was a “judiciable
controversy” between the plaintiff healthcare
providers and the defendant state officials. Finding
that “[a] suit for declaratory and injunctive relief is
the dassic procedurd mechanism for chalenges to
the congtitutionality of state abortion statutes,” the
maority had little trouble finding the requisite
controversy exised. Even though the law was
designed to be enforced through civil suits by
plaintiffs—rather than by dvil or crimina
enforcement suitsby thestate—themgjority held that
plaintiff doctors' uncontrovertedassertionsthat they
will beforced to discontinue offering legal abortions
because of the subgantially-enhanced risk of
unlimited civil liability was sufficient to set forth a
justiciable casefor controversy betweentheplaintiffs
and the state actors.

The court of appeals noted that there were two
diginct standing questions presented in the case
Thefirst involved the injury in fact threatened to be
suffered by the doctors, which was undisputed. The
harder question was the plaintiffs’ standing to assert
the constitutional rights of their patients who seek
abortions. The court considered thisquestion under
the “prudentid” considerations to standing which
have been judicially fashioned in addition to the
constitutional requirement: “[t]hese self-imposed
constraints areintended to ensure the proper role of
the courtsin our tripartite system of government by
avoiding judicial resolution of abgract questionsthat
would be more appropriately addressed by other
governmental ingitutions.”

Although the usud rule is that a party may not
have standing to assert constitutional rightsof athird
party, the court of appeals noted that an exception
has been made when physicians claims third-party
standing to assert the congitutional rights of their
patients “‘[i]f the enjoyment of the right is
inextricably bound up with the activity the litigant
wishesto pursue. . ..”” (quoting Singleton v. Wulff,
428 U.S. 106, 114-15(1976)). For the exceptionto
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apply, however, there must adso be some “genuine
obstacle” that preventsthethird party from asserting
her own rights. The mootness and stigma issues
inherent in abortion cases were found sufficient to
meet this requirement. The court of appeds
recognized that this case presented a more difficult
guestion than prior precedent in that the Louisiana
statute facially appeared to protect female patients
and that elimination of thetort cause of action would
not necessarily be in these patients’ interests. This
aspect of the case made it potentidly different from
prior precedent where the doctors and patients
interests were more closdy aligned. The majority
rejected the State's attempt to splinter the patients
from the doctors: “The essence of the State’s
argument is that the plaintiffs will represent the
women’s congtitutional rights too vigorously. . . .”
The majority held that it would not deny standing to
the plaintiffs “on a speculaion that some women
might not want to assert their conditutional rights.”
It also noted that the effect of the law would be to
eliminate the availability of abortions in Louisiana,
and, if and when that happened, the women would
have no cause of action or vehicle of redressin which
to challenge the law.

The court then addressed the apparent tension
between United States v. Salerno, 481 U.S. 739
(1987), which requires the party making a facia
challenge to a datute to “edablish that no set of
circumgtances exists under which the Act would be
vaid,” and Planned Parenthood of Southeastern
P.A. v. Casey, 505 U.S. 833, 895 (1992), which
permitsfacial challengesto the congtitutionaity of a
statuteif “in alargefraction of the casesin which[it]
isrelevant, it will operate as asubstantial obstacle to
a woman's choice to undergo an abortion.” The
majority noted that Fifth Circuit jurisprudenceonthe
guestion is “not a model of clarity,” and that the
digrict court had considered itself bound by prior
precedent in adhering to Salerno. The majority
found it unnecessary to address any intra-circuit
conflict on this issue because it could find the act
uncongtitutiond on its face under either analytical
framework.

Analyzing the merits of the constitutional
challenge, the majority examined whether the State

had a“improper purpose’ in passing the legidation.
The State had argued that the purpose of the Act
wasto encourage physiciansto givefull disclosure of
the risksassociated with having an abortion, but the
majority found that the plain language of the Act
provided a cause of action in tort that did not depend
on what or how much information the physcian
provided to the patient. Further, the Act contained
no standard of care or scienter
requirement—essentially rendering the physcian
strictly liable for any injuries that might occur. The
majority ultimaely found that the statute was
unconstitutiondly and impermissibly vague because
it fals to provide a standard of care. Initsanalyss,
it noted that “[a] vague law isespecialy problematic,
and a standard of acourt’ sreview is therefore more
stringent, when, ashere, ‘the uncertainty induced by
the statute threatens to inhibit the exercise of
constitutionally-protectedrights.”” (quoting Colautti
v. Franklin, 439 U.S. 379, 391 (1979)).

Judge Jolly dissented, stating that although“[t]he
statute may well constitute an unfair legislative act,
[] that legidative unfairness cannot be corrected by
an unconstitutional judicial act.” Judge Jolly would
have found that there was no case or controversy
under Article 111 of the Constitution, thus depriving
the federd courts of any authority to decide its
merits. Judge Jolly relies upon the principle that a
court cannot enjoinastat ute because astatute cannot
be sdf-executing. Rather, an injunction enjoins
defendants attempting to enforce or apply astatute.
According to Judge Jolly, the defendants who were
restrained “play absolutdy no role in the acts
complained of or in the ‘operation and effect of [the
statute].”” Since the state defendants have never
sought to enforce or apply the satute and will never
do so, the district court’ sinjunction against them “is
therefore meaningless.” Judge Jolly believed that the
majority had “disregarded the limits of [judicial]
power imposed by Article 111 of the Constitution and
the Eleventh Amendment.”

The court of appeas has ordered the case to be
reheard en banc on its own mation, and the oral
argument is tentatively calendared for May of this
year.
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Judges/Recusal
United States v. Bremers, 195 F.3d 21 (5" Cir. 1999)

In this case, three defendants appealed their
convictions based on, among other things, the
judge's denial of their pretrid motions for recusd.
Finding under the facts of this case that the digrict
court judgeabused hisdiscretion and reversibly erred
by failing to recuse himself, the Fifth Circuit vacated
al three convictions and remanded the case to the
digrict court to be reassgned for a new trid before
adifferent judge.

One of the three defendants, Bremers, was
represented by the Federal Public Defenders office.
Assstant Federal Public Defender Peter Fleury
originaly accepted the appointment to defend
Bremers and appeared on Bremers behdf a the
initial appearance hearing. Subsequently, Assistant
Federal Public Defender Douglas Greene appeared
on Bremers' behalf at the arraignment and became
Bremers' trid counsel from that point forward.

Beforethe Federa Public Defendersoffice began
representing Bremers, the district court judge before
whom this case was tried was invegtigaed by a
committee of the Fifth Circuit Judicial Council. In
that proceeding, severa attorneys from the Federal
Public Defendersoffice offered testimony againg the
judge. Peter Fleury offered testimony againgt the
judge, as did Greene's immediate supervisor.
Greene, however, did not testify before the
committee.

Before trial Bremers moved the judge to recuse
himself pursuant to 28 U.S.C. § 455(a), onthe basis
that areasonable person, knowing dl of the factsand
circumstances, would have questioned the judge's
ability to sit impartialy as the judge in Bremers
crimnal trid. The government filed a written
response in non-opposgtionto themotionfor recusd.

After denying Bremers motion, the judge
ordered that any party contending he should not
preside over thiscase wasto fileadocument spelling
out theparty’ spostion, aswel asthefactsand legal

authorities relied upon. All three defendants filed
such documents, and at a hearing on the recusal
issue, the government expressed its agreement with
Bremers motion for recusal. Nevertheless, the
digrict court judge concluded that he had no
obligation to recuse himsalf from this case.

Conddering the facts of this case, the Hfth
Circuit held that the judge abused his discretion and
reversbly erred by failing to recuse himsdf from
Bremers case. The court concluded that a
reasonable person, cognizant of all the circumstances
of the case would harbor doubts as to the judge’'s
impartidity. The court further held that the judge
abused his discretion by failing to recuse himself
fromthe trial of the other two defendants. “Absent
severance, the entire case wasinfected with the same
appearance of impropriety which plagued [the
judge’ s] involvement with Bremers' individual case.”
Therefore, thecourt vacated al three convictionsand
remanded the case for a new trial before a different
judge.

Jurors/Peremptory Challenge/Sixth Amendment

United States v. Duncan, 191 F.3d 333 (5" Cir.
1999)

Here, the Fifth Circuit, among other things,
reiterated its determination that as long as the jury
that is selected is impartia, the fact that the
defendant had to use a peremptory challengetoreach
that result does not congtitute a violation of the
constitutional right to an impartial jury. The court
explained, “[w]e have long recognized that
peremptory challenges are not of constitutiond
dimension. They are a means to achieve the end of
animpartial jury.” (citing United States v. Hall, 152
F.3d 381 (5" Cir. 1998)).

Personal Jurisdiction/Internet Website

Mink v. AAAA Development LLC, 190 F.3d 333 (5"
Cir. 1999)

Here, the developer of a computer software
program brought suit againg AAAA Deveopment
LLC (“AAAA™), dleging that AAAA conspired to
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copy the developer’ s computer program in violation
of the developer’'s federa copyright and patent
rights. The sole issue on appeal was whether the
didgrict court erred in dismissng the defendants for
lack of personal jurisdiction.

The plantiff argued that the district court could
exercise personal jurisdiction over AAAA, because
AAAA’sWorldWide Websiteis accessible by Texas
residents. After noting that this was an question of
first impression in the Fifth Circuit, the court
discussed and adopted the reasoning of the court in
Zippo Mfg. v. Zippo Dot Com, Inc., 952 F. Supp.
1119, 1124 (W.D. Pa. 1997).

TheFifth Circuit expressed approval of the Zippo
decision’s categorization of Internet use into a
spectrum of three areasfor purposes of determining
personal juridiction. At one end of the spectrum,
personal jurisdiction is proper in Stuationswhere a
defendant clearly does business over the Internet by
entering into contractswith residents of other states
which “‘involve the knowing and repeated
transmisson of computer files over the Internet . . .
/" (quoting Zippo, 952 F. Supp. at 1124). At the
other end of the spectrum, jurisdiction is not
gopropriate in stuations where a defendant merdy
establishes a passive website and does nothing more
than advertise on the Internet. In the middie of the
spectrum, however, there are situations where a
defendant has a website that allows a user to
exchange information with a host computer. Inthis
middle area, “‘the exercise of juridiction is
determined by the leve of interactivity and
commercid nature of the exchange of information
that occurson the Webste.”” (quoting Zippo, 952 F.
Supp. a 1124).

Using the Zippo analytical framework, the Fifth
Circuit determined that the presence of an ectronic
mail access, a printable order form, and a toll-free
phone number on a Website, without more, was on
the passive end of the spectrum and was insufficient
for thedistrict court to establish persond jurisdiction
over AAAA in this case. Accordingly, the Ffth
Circuit affirmed the district court’s dismissal of the
defendarts.

Personal Jurisdiction/Evidentiary Hearing

Guidry v. United States Tobacco Co., Inc., 188 F.3d
350 (5" Cir. 1999)

Here, the plaintiffs, husband and wife, filed suit
in Louisana state court againg sSix tobacco
manufacturersand four tobacco manufacturers’ trade
associations. None of the defendants was aresident
of Louisiana, and none of the trade associations was
gualified to do business in Louisiana.

All of the defendants removed the case to the
federal digrict court, and the four trade association
defendants moved for dismissal of the suit against
them for lack of personal jurigdiction. On
reconsderation, a new district judge granted
recondderation and dismissed the action againgt the
trade association defendants. This appeal followed.

Reversing the digtrict court’s dismissal of the
trade association defendants, the Fifth Circuit
explained that when a court rules on a motion to
dismiss for lack of personal juridiction without
holding an evidentiary hearing, as it did in this case,
“the nonmoving party need only make aprima facie
showing, and the court must accept as true the
nonmover's allegations and resolve all factual
disputesinitsfavor.” (citing Latshaw v. Johnston,
167 F.3d 208, 211 (5" Cir. 1999)). Accordingtothe
Fifth Circuit, the district court failed to recognize
that under this rule, the plaintiffs “needed only to
establish, a the pre-trid, pre-evidentiary hearing
stage of the proceedings, aprima facie showing that
(1) each tobacco trade association defendant had
minimum contacts with the forum state, and (2) the
plaintiffs had a cause of action arising out of each
such defendant’ sindividual forum related contacts.”
(citing Bullion v. Gillespie, 895 F.2d 213, 217 (5"
Cir. 1990)).

Considering whether minimum contacts exised,
the Fifth Circuit stated that when a nonresident
defendant commits atort within the state, or an act
outsidethe satethat causestortiousinjury within the
state, that tortious conduct amounts to sufficient
minimum contacts with the state by the defendant to
congtitutionally permit courts within the gate to
exercise personal jurisdiction over the tortfeasor.
“Even an act done outside the state that has
consequences or effects within the state will suffice
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asa bags for jurisdiction in a suit arising from these
consequences if the effects are seriously harmful and
were intended or highly likely to follow from the
nonresident defendant’ s conduct.” (citing Calder v.
Jones, 465 U.S. 783, 789-90 (1984); Bullion, 895
F.2d at 217; Brown v. Flowers Indus., Inc., 688 F.2d
328, 332 (5" Cir. 1982); Simon v. United States, 64
F.2d 490, 499 (5" Cir. 1983); and 4 CHARLESALAN
WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE
AND PROCEDURE 8 1069, at 174 (Supp. 1999)).

The Fifth Circuit concluded here that the
plaintiffs had made a prima facie showing that the
trade association defendants had sufficient minimum
contacts with the state of Louisana and that
plaintiffs causes of action arose out of these
minimum contacts so as to permit the State to
exercise persond jurisdiction over those defendants
with respect to this lawsuit. In reaching its
conclusion, the court found persuasive the fact that
thetrade association defendants’ “ aleged intentional
and negligent tortious actions were knowingly
initiated and aimed at users and potential consumers
of tobacco productsin Louisiana . . . . ” The Hfth
Circuit, therefore, reversed the district court’s
judgment dismissing the plaintiffs suit against the
tobacco trade association for lack of personal
jurisdiction and remanded the action to the didrict
court.

Personal Jurisdiction/Evidence of Contacts
Gardemal v. Westin Hotel Co., 186 F.3d 588

The plaintiff here, LisaCerzaGardemd, suedthe
defendants, Westin Hotel Company (“Westin”) and
Wegtin Mexico, S.A. de C.V. (“Westin Mexico”),
dleging that the defendants were liable for the
drowning death of her husband in Cabo San Lucas,
Mexico. Gardemd and her husband, a physician,
were in Cabo San Lucas attending a seminar when
thedrowning occurred. Althoughthe casedso deds
with whether the district court erred in granting
Westin's motion for summary judgment, this
summary focuses on the issue of whether the district
court erred in granting Westin Mexico’s motion to
dismiss for lack of personal jurisdiction.

Gardema contended that the district court had
specificjurisdiction over Westin Mexico becauseher
husband decided to attend the seminar after reading
abrochure about the Wegtinresort. TheFifth Circuit
rejected this argument, explaining that the record
reflected that the medical seminar was arranged and
promoted by an orthopedic supplier and the Westin
brochure was included in the seminar materials.
There was no specific evidence that Westin Mexico
was involved in promoting the seminar or soliciting
the Gardemals to attend it.

Gardemd aso argued that the district court
could exercise generd juridiction over Wegin
M exico based on continuousand systematic contacts
between Westin Mexico and Texas. In an effort to
prove such contacts, Gardemal claimed that Westin
Mexico advertised in severa newspapers and
magazinesin Texas, and it contracted with numerous
Texas businesses and wholesders in the travel
industry. Gardemd, however, offered no specific
evidenceasto how frequently WestinMexico ran ads
In newspapers or magazines or how much business
Wegin Mexico generated through such ads.
Gardemd also offered no proof regarding the
claimed relationship between Westin Mexico and the
Texas tourist companies. Having no bass for
specific or generd juridiction, the Fifth Circuit
affirmed the district court’s dismissal of Wegtin
Mexico for lack of personad jurisdiction.

Personal Jurisdiction/Alter Ego

Dickson Marine, Inc. v. Panalpina, Inc., 179 F.3d
331

The plaintiffs, Dickson Marine, Inc. Dickson
GMP International, Inc., Power Offshore Services,
Inc., and Power Well ServiceNo. 4, Inc. (collectively
referred to as*” Dickson™), sued several defendantsin
Louisanastate court. Dickson alleged damage to a
vessl that plantiffs owned, which occurred when
thevessel capsized whileit wasbeing repaired off the
coast of Weg Africa. The defendants removed the
actionto federal court. Although several defendants
were sued, the only defendants left on appeal are
Panalpina Transports Mondiaux Gabon SA.
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(“Pandpina Gabon”) and Air Sea Broker, Ltd. (“Air
Sed’).

The remaining defendants are sibling
corporations. Panalpina Gabon is a Gabonese
corporation with its principal place of busness in
Port Gentil, Gabon. Air Seais a Swiss corporation
with its principd place of busness in Basel,
Switzerland. Air Sea and Panalpina Gabon are
subsidiaries of Panalpina World Transport, Inc.
(“Panalpina World”), an international conglomerate
having operations through subsdiaries on six
continents. Air Sea acts as a coordination/liaison
office for Panalpina World’s subsidiaries on the
Western Coast of Africa.

In the district court, Panalpina Gabon filed a
motion to dismiss for lack of persond jurisdiction
and Air Seafiled amotion for dismissal dueto forum
non conveniens. The district court granted both
motions, and this gppeal followed. This summary
focuses on the personal jurisdiction issues.

Dickson argued that Panalpina Gabon is subject
to personamjurisdictionin L ouisianaunder aspecific
jurisdiction theory because of the contacts created
when Air Sea assisted Dickson in contracting for
vessd repairs with Panalpina Gabon in Gabon. The
court noted, however, that there was no evidencein
the record of a written or formalized contract
between Panalpina Gabon and Dickson, and in any
event, the existence of a contractua relaionship,
although relevant, does not automatically establish
sufficient minimum contacts. The court explaned,
regardless of whether an actud written contract
existed, it must consider prior negotiations,
contemplated future consequencesof the agreement,
and the actual course of dedling between the parties
to determine if minimum contacts existed.

Here, the bulk of negotiations occurred in
Gabon, Africa, and Basel, Switzerland. The
arrangement called for performance in Gabon and
contemplated only minima contacts between
Dickson and either Panalpina Gabon or Air Seain
Louisana.  In addition, no portion of the
performancewas to occur in Louisiana. Becausethe
repairs created only limited contacts with Louisiana,

were negotiated for primarily in Gabon, and were
initiated by Dickson, the Fifth Circuit concluded that
the contacts with Louisiana created by the repair
contract or arrangement were not sufficient to
establish the minimum contacts with the forum as
required by due process.

The Fifth Circuit aso regected Dickson's
attemptsto prove that the contacts of Air Seacan be
attributed to Pana pinaGabon. Dicksonasserted that
Air Seaacted as PanalpinaGabon’'s agent or that Air
Sea was the dter-ego of Panalpina Gabon. In
Hargave v. Fibreboard Corp., 710 F.2d 1154 (5"
Cir. 1998) the Fifth Circuit set out factors to be
consideredindeciding whether aparent company can
be held amenable to personal jurisdiction because of
a subsidiary. The court noted that here there was
only asibling corporate rel ationship between Air Sea
and Panal pina Gabon by virtue of PanalpinaWorld's
ownership of a majority interest in each of them,
acknowledging that an argument could be made that
an even stronger showing under the Hargave factors
should be required under these circumstances. It
concluded that application of the Hargave factorsby
analogy failed to demonstrate that Panalpina Gabon
controlled Air Sea or was an dter ego of Air Sea.

The court also rejected Dickson’s argument that
genera jurisdiction could be exercised over
Panal pinaGabon. Therecord showed that Panalpina
Gabon had not afforded itself with the benefits and
protections of the laws of Louisiana, but had
calculatedly avoided them.

Procedure/Leave to Amend
Parish v. Frazier, 195 F.3d 765 (5" Cir. 1999)

The plaintiff, Angela Parish, sued the defendants
for Far Debt Collection Practices Act violations
based on a collections action that the defendants had
previously filed against her. Seven months after
Parish filed suit and on the same day the defendants
filed a motion for summary judgment, Parish sought
leave of court to amend her complaint. The digrict
court denied Parish’smotion for leave to amend and
granted the defendants motion for summary
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judgment. On gpped, the Fifth Circuit affirmed the
district court’s rulings.

While recognizing that Federal Rule of Civil
Procedure 15(a) providesthat leave to amend “shdl
be freely given when jugtice so requires,” the Ffth
Circuit explained that leave to amend is “‘by no
means automatic” and “‘lies within the sound
discretion of the district court.”” (citations omitted).
The Fifth Circuit agreed with the didrict court that a
party’ sattempt to raise new theories of recovery by
amendment when the opposing party hasfiled by a
motion for summary judgment is more carefully
scrutinized, and it held that the district court did not
abuse its discretion in denying Parish’s motion for
leave to amend her complaint.

Qualified Immunity
Kipp v. Caillier, 197 F.3d 765 (5" Cir. 1999)

A former assstant football coach at the
University of Southwestern Louisiana (“USL”) was
fired after his son, atdented and heavily recruited
football player, decided to atend and play football
for LouisianaState Universty (“LSU”). Asaresult
of his termination, the former assistant coach sued
the head footbdl coach, the director of athletics, the
university president, and the president of theboard of
trustees. The digtrict court eventually dismissed the
case for falure to state a claim and granted the
defendants’ motion for summary judgment.

The defendants argued that they were acting
within the scope of their official duties when they
fired the plantiff, and they were therefore shielded
from civil immunity by the doctrine of qualified
immunity. Among other things, the Fifth Circuit
examined the defendants motivation for firing the
assistant coach. The court determined that, based on
the record, the defendants motivation for
terminating the assistant coach was to mitigate the
damagethat hisson’ s attendance at L SU as opposed
to USL would have on aumni relations and
recruiting efforts. Finding the defendants
motivation objectively reasonable, the Fifth Circuit
affirmed thedigrict court’ sdismissal of theplaintiff' s
case.

Removal/Preemption
Hart v. Bayer Corp., 199 F.3d 239 (5" Cir. 2000)

Paintiffs brought suit against various corporate
defendants, aleging that the pesticides manufactured
and promoted by these defendants failed to control
or prevent budworm infestation of their crops. The
didgrict court granted judgment onthe pleadings, and
that judgment effectively incorporated prior rulings
on preemption and fraudulent joinder. The court of
gopeds reversed and remanded the case with
instructions to remand this case to sate court.

The case had originally been filed in state court,
but had been removed by defendants, which
maintained that plaintiffs state law causes of action
werepreempted by the Federal I nsecticide, Fungicide
and Rodenticide Act (“FIFRA"). Defendants aso
claimedthat diversity jurisdiction existed becausethe
sole non-diverse defendant had been fraudulently
joined. The district court agreed with the removing
defendants on both counts.

The court of appeds disagreed that federal
guestion jurisdiction could be predicated on FIFRA.
Although FIFRA might provideasubstantive defense
to plaintiffs’ claims, it did not “altogether substitute
‘a federal cause of action for a date cause of
action,”” as would be necessary to support federa
guestion jurisdiction. (citing Schmeling v.
NORDAM, 97 F.3d 1336, 1341 (10" Cir. 1996).
Because the Supreme Court had previoudy and
expresdy held that FIFRA does not preempt local
pesticide ordinances, and based on Fifth Circuit
precedent that FIFRA does not extend to Sate
common law causes of action other than labeling or
packaging requirements, FIFRA’s applicationinthis
case did not support complete preemption as would
be necessary to judify federal jurisdiction. In
response to defendants argument that plaintiffs
statelaw claimswerereally disguised | abeling claims,
thus preempted by FIFRA, the court of appeals was
careful to point out that defendants could raise the
FIFRA defenses in state court. The holding was
merdy that FIFRA preemption was not sufficiently
pervasve to permit a federal forum in which to
present the FIFRA defense.
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The defendants dternative proffered ground for
jurisdiction wasdiversty, based upon their argument
that the only non-diverse defendant had been
fraudulently joined to defeat federal subject matter
jurisdiction. The court of appeas recited the strict
burdenfor proving fraudulent joinder, and found that
it had not been met in this case. The court expressed
frugration with the district court which failed to
heed its prior decisions directing trial courts to
“pierce [] the pleadings’ and “congder [] summary
judgment-type evidence such as affidavits and
depostion testimony.” Because the district court
failed to follow this procedure, the court of appeds
was limited to mere review of the alegationsin the
complaint in determining whether the individud
defendant could be subject to individud lidbility.
Based upon its review of the pleadings and
Mississippi law, the court concluded that the
defendants had failed to demonstrate that there was
“no possibility that plaintiffs could establish a cause
of action againg the individual defendant.”

In afootnote, the court of appeals also rejected
defendants argument that plaintiffshad insufficiently
aleged a separate and independent claim against the
individud defendant because they had failed to plead
it with sufficient particularity in accordance with
Federd Rule of Civil Procedure 9(b). Althoughthe
court agreed that the alegations of decetful or
deceptive behavior were “somewhat conclusory,” it
did not believe that the pendty should be dismissal of
that claim on the pleadings with prgudice, as would
be necessary to permit disregard of the non-diverse
party and citizenship. The court of appeds
gpecifically noted that a plaintiff’ sfailure to meet the
heightened pleading requirements of Rule 9(b)
“should not automatically or inflexibly result in
digmissal of the complaint with prejudice to re-
filing.” Instead, the Fifth Circuit counseled district
courts to grant leave to amend unless the defect is
incurable or the plaintiff has failed to meet the
particularity requirement despite being afforded
repeated opportunitiesto do so.

Removal/Preemption/Artful Pleading/Antitrust

Waste Control Specialists, L.L.C. v. Envirocare of
Texas, Inc., 199 F.3d 781 (5™ Cir. 2000)

The controversy in this case ssems from the
plaintiff’s unsuccessful bid to enter the market for
digposal of low-level radioactive and mixed waste.
The plaintiff brought a number of claims, including
alegations of violation of the Texas Free Enterprise
and Antitrust Act of 1993, based uponits belief that
the defendant had used improper meansto prohibit
its entry into the market. Eventually, the plaintiff
amended its petition and restricted its dlegations to
the non-commercial commercial waste market, a
market in which the only customer is the federal
government. The district court agreed with the
removing defendants that the state antitrust claim
was preempted by federal antitrust law because of
the wholly interstate nature of the federal
government’ s waste disposal market. Although the
district court acknowledged that the Sherman Act
does not completely preempt the Texas Antitrust
Act, it “dearly hinted that [the plaintiff's] only
possible claim was a federd one.”

The court of appeals disagreed and reaffirmed
that the artful pleading doctrine applies only when
there is complete preemption:

“In certain situations where the plantiff
necessarily has available no legitimate or
viable state cause of action, but only afederal
claim, he may not avoid removal by artfully
casting his federal suit as one arising
exclusvely under gate law. Although a
defense, preemption may so forcibly and
completdy diglace state law that the
plaintiff's cause of action is either wholly
federal or nothing at all.”

(quoting Carpenter v. Wichita Falls Indep. Sch.
Dist., 44 F.3d 362, 366 (5" Cir. 1995)).

The fact that the plaintiff subsequently amended
its complaint to plead a federd antitrust claim—in
response to the digrict court’ sstrong intimation that
its claim was cognizable only under the Sherman
Act—that amendment did not wave the
jurisdictional issue. Instead, the court of appeals
found that the plaintiff’ samendment was made under
protest and was thus not a voluntary waiver of its
objectiontoremoval. Initsview, theruleannounced
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in Kidd v. Southwest Airlines Co., 891 F.2d 540,
546-47 (5™ Cir. 1990), applies “[w]here the
disggruntled party takes full advantage of the federal
forum and then objects to removal only after losing
at the district court leve . . . .”

Since the case was dismissed on the pleadings, the
court of appeals had no trouble finding that it did not
meet the“trial onthe merits’ requirement of awaiver
under Kidd.

Notably, the court of appealsawarded attorneys
fees pursuant to 28 U.S.C. § 1447(c) to the plaintiff
as areault of the improper removal. In its remand
order, it directed thedistrict court to award costsand
fees to the plantiff “upon submission of proper
proof.” This holding appears to be in conflict with
recent casesholding that an award of attorneys fees
under the removal statuteiscommitted to thedigrict
court’s discretion in the first ingance. See, e.g.,
Avitts v. Amoco Prod. Co., 111 F.3d 30 (5th Cir.
1997) (mere determination that jurisdiction was
lacking in the prior appeal held not to be dispaositive
of the fee issue; even if remova was improper, the
trial court must bejugtified inexercisingitsdiscretion
to award fees) (citing Mirianti v. Lee, 3 F.3d 925,
929 (5th Cir. 1993)).

Quotable Quote

"If there is any fixed star in our constitutional constellation,
it is that no official, high or petty, can prescribe what shall be
orthodox in politics, nationalism, religion, or other matters of
opinion or force citizens to confess by word or act their faith therein."

West Mirginia State Board of Education v. Barnette,
319 U.S. 624, 642 (1943).
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Texas Criminal Appellate U pdate

by Alan Curry
Assstant District Attorney, Houston

Texas Court of Criminal Appeals

When a defendant has entered a plea of guilty
or no contest without an agreed recommendation
from the State as to punishment, he does not
waive non-jurisdictional defects that occurred
prior to the entry of the plea, unless the ultimate
judgment of guilt was rendered independent of
that error.

Young v. State, No. 1579-96 (Tex. Crim. App.,
Jan. 5, 2000) (not yet reported).

The Helms ruleisoverruled. See Helms v. State,
484 S\W.2d 924 (Tex. Crim. App. 1972).

Whether entered with or without an agreed
recommendation of punishment by the State, avadid
pleaof guilty or nolo contendere"waives' or forfeits
the right to appea a clam of error only when the
judgment of guilt was rendered independent of, and
is not supported by, the error. Furthermore, even
though a guilty pleawas accompanied by a judicia
confession, ajudgment isnot independent of aruling
that admitted evidence in error.

The law remains, as set forth in Rule 25.2(b)(3)
of the Texas Rules of Appellate Procedure, if the
appeal is from a judgment rendered on the
defendant's plea of guilty or nolo contendere under
Artide 1.15 of the Texas Code of Criminal
Procedure, and the punishment assessed did not
exceed the punishment recommended by the
prosecutor and agreed to by the defendant, the
substance of the appeal must have been raised by
written motion and ruled on before trid (unlessthe
appeal is for ajurisdictiond defect or the trial court
granted permission to appeal).

A multiple punishments double jeopardy
claim may be waived if not raised at trial and
could not then be raised for the first time on
appeal.

Gonzalez v. State, No. 1466-98 (Tex. Crim. App.,
Jan. 5. 2000) (not yet reported).

Because of the fundamental nature of double
jeopardy protections, adoublejeopardy clammay be
raised for thefirst time on appeal or even for thefirst
time on collateral attack when the undisputed facts
show the double jeopardy violaion is clearly
apparent on the face of the record and when
enforcement of the usual rules of procedural default
serves no legitimate state interests.

However, a multiple punishments double
jeopardy claim cannot be raised for the first time on
appeal if the purported double jeopardy violation is
not clearly apparent on the fact of the record. See
Hernandez v. State, No. 9-98-429-CR (Tex. App.--
Beaumont, Feb 2, 2000) (not yet reported).

The Texas Court of Criminal Appeals refuses
to overrule Clewis Furthermore, under a review
of the factual sufficiency of the evidence required
by Clewis a court of appeals is not required to
give absolute deference to the fact finder's
determinations, and evidence can be factually
insufficient to support a defendant's conviction if
it is so weak as to make the conviction wrong and
manifestly unjust.

Court of Appeals

Johnson v. State, No. 1915-98 (Tex. Crim. App.,
Feb. 9, 2000) (not yet reported).

In conducting areview of the factual sufficiency
of the evidence to support a defendant’s conviction
under Clewis v. State, 922 SW.2d 126 (Tex. Crim.
App. 1996), an appdlate court isnot requiredtogive
absolutedeferencetothefact finder's determinations.
Rather, the degree of deference a reviewing court
provides must be proportionate with the facts it can
accuratedy glean from the trid court. A factud
sufficiency analyss can consider only those few
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matters bearing on credibility that can be fully
determined from a cold appellate record. Such an
approach occasiondly permits some credibility
assesgment, but usually requires deference to the
jury's concluson based on matters beyond the scope
of the appellate court's legitimate concern. Unless
the available record clearly reveals a different result
IS appropriate, an appellate court must defer to the
jury's determination concerning what weight to give
contradictory testimonid evidencebecauseresolution
often turns on an evaluation of credibility and
demeanor, and thosejurors werein attendance when
the testimony was delivered. The evidence is then
accorded the appropriate consideration by the
reviewing court in the context of itsoverdl| analyss
of the relevant evidence.

Furthermore, theappropriate scope of the Clewis
criminal factual sufficiency review encompassesstwo
formulations utilized in civil jurisprudence--that
evidence can be factually insufficient (1) if it is so
weak asto be clearly wrong and manifestly unjust or
(2) if the adverse finding is against the great weight
and preponderanceof avalableevidence. Therefore,
the complete and correct standard a reviewing court
must follow to conduct a Clewis factual sufficiency
review of the elements of a criminal offense asks
whether a neutral review of all of the evidence, both
for and against the finding, demonstrates that the
proof of guilt isso obviously weak as to undermine
confidenceinthejury'sdetermination, or the proof of
guilt, although adequate if taken done, is greatly
outweighed by contrary proof.

A defendant cannot challenge the
voluntariness of his plea of guilty or no contest
for the first time on appeal.

Williams v. State, No. 10-98-139-CR (Tex. App.--
Waco, Jan. 26, 2000) (not yet reported).

Inorder to challengethe voluntariness of hisplea
of guilty or no contest on appeal, a defendant must
first have preserved that error at the trid level by
way of anobjection, request, or motionfor new trid.

A defendant's deportation is not a basis for
the involuntary dismissal of his appeal.

Cuellar v. State, No. 13-97-906-CR (Tex. App.--
Corpus Christi, Feb. 3, 2000) (not yet reported).

A defendant's deportation is not a basis for the
involuntary dismissa of his appeal. Only his escape
from custody is abasisfor the involuntary dismissal
of hisappeal.

After a defendant's conviction has been
reversed by a court of appeals for error that
occurred at the punishment stage of trial, the
defendant's constitutional rights are not violated
by limiting his right to retrial to the punishment
stage only.

Stewart v. State, No. 14-98-451-CR (Tex. App.--
Houston [14th Dist.], Feb. 3, 2000) (not yet
reported).

After adefendant's conviction has been reversed
by a court of appeals for error that occurred at the
punishment dage of trial, the defendant's
constitutiond rights are not violated by limiting his
rights to retrid to the punishment stage only, as set
forth in Article 44.29(b) of the Texas Code of
Criminal Procedure. This is true even though a
defendant would be entitled to an entirely new trid if
the trid court had granted him a new trid for the
same type of error.

"A jury consists of tweve persons chosen to
decide who hasthe better lawyer."

Robert Frost
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Federal Criminal

White Collar A ppellate Update

by Joel M. Androphy and Geoff A. Berg
Berg Androphy & Wilson, Houston
(Assisted by GinaMcMahon)

The Supreme Court, in reversing the Ninth
Circuit, held that erroneous refusals by federal
district courts to remove a potential juror for
cause leaves the Defendant with two choices: 1)
use of a peremptory strike or 2) hope for reversal
on appeal.

United States v. Martinez-Salazar, 120 S.Ct. 774
(January 19, 2000).

In Martinez-Salazar, the district court refused to
remove for cause a venire person who expressed a
biasin favor of the prosecution. The Defendant used
one of the ten peremptory challenges provided under
Fed Rule of Criminal Procedure 42(b) to remove the
potentid juror. The Defendant used the remainder of
his peremptory challenges throughout the jury
sdection process. The Ninth Circuit relying on
United States v. Annigoni, 96 F.3d 1132 (9th Cir.
1996) (en banc), concluded that the use of a
peremptory strike as aresult of the district court’s
error amountedto adue processviolation not subject
to theharmlesserror analysis. Inreversingthe Ninth
Circuit, the Supreme Court concluded that when
faced with an erroneousrefusal of a Court to remove
ajuror for cause, a Defendant has two choices 1)
use of aperemptory strikeor 2) wait to challengethe
for-cause ruling on appeal. Although the majority
conceded that such a choice was adifficult one, the
Court said that “[a] hard choiceis not the sameas no
choice.” The Court concluded that there was no
impairment of the Defendant’s right to peremptory
challenges in a concurring opinion. Justice Souter
guestioned whether a trial Court may grant an
additional peremptory challengeto an accused when
one was used to cure an erroneous denial of afor-
cause challenge. Justice Scalia and Justice Kennedy,
also concurring, inquired asto aDefendant’ sright to
reversal if a for-cause challenge was denied and a
biased juror decided the case.

The United States District Court for the District
of New Jersey ruled that a psychiatrist’s expert
testimony was insufficient to refute the mens rea
element of misrepresentation of financial assets.

United States v.
November 8, 1999).

Baxt, No. 99-75 (D.N.J

Defendant was charged with misrepresentation of
financial assets on loan applications, aviolation of 18
U.S.C. 1014. Defendant admitted overvaluing his
assets in an atempt to induce a bank to loan him
money to remodd an office building. However, he
contended that the overestimation of his financial
worth was caused by a brain dysfunction. He
attempted to introduce testimony from two
psychiatrists. The Court refused to admit the
doctors tegimony as to the mens rea element of
misrepresentation becausethetestimony did not meet
the standards set out by the Insanity Defense Reform
Act, 18 U.S.C. 17, as andyzed in United States v.
Pohlot, 827 F.2d 889, cert. denied, 484 U.S. 1011,
108 S.Ct. 710(1988). In Pohlot, the Court held that
expert tesimony regarding menta illness of a
Defendant is inadmissble to support a defense of
judtification or excuse. Based on Pohlot, the Court
concluded that the testimony failed to show that
Defendant lacked knowledge of the fdsity of his
financial statements or an intent to influence the
bank. In addition, testimony that Defendant was
“minimally aware’ of theconseguencesof hisactions
satisfied the purposefulness requirement for criminal
liability and full appreciation of actions was not
required.

The Eleventh Circuit held that concealment
under the federal money laundering statute was
proven by evidence that illegal proceeds were
found in bank accounts of an intermediary
company.
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United States v. Majors, 196 F.3d 1206 (11th Cir.
November 19, 1999).

Concealment under the federal money laundering
statute, 18 U.S.C. 1856(a)(1)(B)(i), requiresthat the
government prove, among other things, that a
purpose of the illegal activity was to concea or
disguise the nature, location, source, ownership or
control of the proceeds. In Majors, the Defendants
induced investorsto put millions of dollars into two
corporations owned by the Defendants. The
Defendants also owned a third corporation upon
which  numerous withdrawals were made,
coincidentdly inlarge sums. The Court adopted the
Tenth Circuit’ sapproachinevaluating thesufficiency
of theevidencefor money laundering: First, thefocus
of the federd statute is on concealment, not
spending, and second, that the evidence of
concealment must be subgtantial. United States v.
Garcia-Emanuel, 14 F.3d 1469, 1476 (10th Cir.
1994). The Court ultimately held that transferring
the illegitimate funds from the business accounts of
the two companiesinto the third company, and thus
into their own pockets, resulted in concea ment
sufficient to show a statutory violation.

U.S. District Court for the Eastern District of
Pennsylvania, the first court to interpret the
scope of 18 U.S.C. 157, has given it a narrow
reading.

United States v. Lee, No. 99-499 (E.D.Pa January
20, 2000).

In Lee, the Defendant was an officer of a medical
supply company which leased beds to medical
patients. The company was in Chapter 11, and the
practice was suspended. However, the Defendant
leased beds to a second company, in the hope of
conducting undetected business As a result of
disagreements regarding compensation, litigation
ensued in the bankruptcy court. Under the
compensation plan, the Defendant and his partner
weretoreceive$15,500. The second company hired
the Defendant’ s fiancee and gpproximatey $90,000
was funneled through it to the Defendant. The
gpplicablestatute requiredthat thegovernment show
that the Defendant devise a scheme to defraud, to
execute or conceal such a scheme, and also filed a

document under Chapter 11. The Court, in
interpreting the statute, concluded that there wasno
precedent and turned to the legidative history of the
statute and the House Notes. The Court ultimatey
settled on anarrow interpretation of the statute and
concluded that neither execution nor conceament
were proven. The Defendant did not fail in meeting
the fiduciary duty of disclosure to the bankruptcy
court and creditors.

A majority of the Ninth Circuit upheld district
court’s conclusion that polygraph evidence is

inadmissible as scientific evidence under Federal
Rule of Evidence 702.

United States v. Cordoba, No. 194 F.3d 1053 (9th
Cir. November 12, 1999).

After being pulled over, police discovered that the
Defendant’s van contaned a large amount of
cocaine. Defendant claimed hedid not know that the
drugswere present in the van and sought apol ygraph
examination asa confirmation of hiscredibility. The
partiesdid not agree, prior to thetest, that the results
would be admissible. The didrict court found that
the polygraph examination resultswereinadmissible
based on lack of “reliable error rate conclusons’ for
“real-life” polygraph testing, lack of general
acceptance in the scentific community for using
polygraph testing to determinefacts for presentation
to the Court, and a lack of reliable and accepted
standards controlling polygraphy. Although the
Defendant sought to introduce expert testimony on
al three of these areas, the Court concluded that
none of the experts were able to overcome these
problems. The Court also noted that under Fed Rule
of Evidence 403, the polygraph resultswere likewise
excludable since the probative value of the evidence
was substantialy outweighed by its potential for
unfair prgudice. The Court also pointed out that
since the polygraph was undipulated, it was “not
worth the paper wasted on it.”

The Eleventh Circuit held that prosecutorial
misconduct must reach an extremely high level
before the court will consider dismissal as a result
of a Fifth Amendment violation.
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United States v. Sigma Int’l, 196 F.3d 1314 (11th
Cir. November 30, 1999).

The grand jury convictionsin question resulted from
aleged violations of the federal law prohibiting the
importation and labeling of shrimp from Asia. The
prosecution, in presenting the evidence, rushed the
grand jurorstoindictment by telling themthat avote
was expected by the end of the second day. The
Court concluded that such conduct did not amount
to a violation despite ABA Standard for Criminal
Justice Prosecution Function, 3-3.5(a) (a prosecutor

may not set the grand juror’ s schedule nor suggest a
limited amount of time to render a decision). The
Court found that there was no violation since the
prosecutor told the jurors he would allocate more
timeif they found it necessary. The prosecutor also
told grand jurors what inferences to draw from the
evidence, which the Court concluded was out of line
but not so far as to cause doubt as to the jury’s
independence. In addition, the prosecutor
commented on crimes he thought Defendants
committed which were not under investigation or
relevant to the grand jury inquiry. The Court
dismissedthese commentsaswell and concluded that
the misconduct inquestion did not meet the prejudice
standard set out in United States v. Bank of Nova
Scotia, 487 U.S. 250, 108 S.Ct. 2369 (1988) (where
the Supreme Court held that acourt may not, in the
absence of racid discrimination in the grand jury
pool, dismiss an indictment based on prosecutorial
misconduct unless the Court doubts whether the
improper acts substantialy influenced the grand
jury’ s decision to indict).

Letters to the Edi tor

Dear Editor:

I’ve been reading the series of articles on the
footnote debate and while | fear we are all dancing
on the head of a pin, | fed the need to respond to
Bryan Garner’ smost recent article on the subject. 1,
like many practitioners | suspect, prefer to see
citationsinthetext. Lega writing reliesnot only on
force of logic and elegance of prose but on force of
authority. To relegate tha authority to a footnote
ignores thisreality. When | read a brief, no matter
how delightfully drafted, | will not be convinced (nor
would any judgel know) without citationtorelevant
authority. Good authority addsimmeasurableweight
to an argument, and | hate to have to interrupt my
reading to look down for it.

That said, Mr. Garner is absolutely correct in
suggesting that textual citations should not mask bad
writing. However, | fal to see how thisis anything

more than an editing tip rather than aformat change.
Next time| draft a brief, | will remove the citations
from the text, read and edit the prose, and then
returnthe citationsback to their appropriate placein
the text.

Findly, there may be some merit to Mr. Garner’s
suggestion that citationsin judicial opinions should
be relegated to footnotes. Many courts (especially
appellate courts) have the last say on an issue, and
the ability to persuade is less important than the
power to merely announce what the law is. That
said, | still believe those citations should be in the
text. Good authority lends credibility to the court’s
reasoning. More importantly, however, most
opinions are read by researcherslooking not just for
that one case, but for the line of authority, if thereis
such a line In this endeavor, | find it most
convenient to be able to read a satement of the law
and the authority backing it up, dl in one place. To
the extent | don’t need to know what authority the
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court has for its proposition, my eye is trained to
easily skip the underlined or italicized case cites.

Despite the apparent trividity of this debate, if
there isto be a change in the long-standing practice
of textual citation, it should be because it is the
correct approach and not becauseit is the approach
advocated by a leading authority on lega style.
While | have greet respect for Mr. Garner’s work
and think he hashelped push the legal professioninto
drafting better documents, | think on thispoint heis
overlooking the redity that we do not exist just to
sound right but to be right.

Amy Hunt
Carrington, Coleman, Sloman & Blumenthal, L.L.P.
Dallas, Texas

9 g ¢

To the editor:

| haveread withinterest bordering onamazement
the recent spirited exchange between Mark Steiner
and Bryan Garner on the subject of citationa
footnotes. Who sayswe appellate types can’t bethe
life of any party?

I'd never redly thought about "footnote
philosophy" before. My initid impression of the
debatewasthat both Steiner and Garner were taking
extreme positions. Putting citations in footnotes
doesn’t necessarily mean courts are subconsciously
regjecting precedent. Maybethe judge in quegtionis
letting an ex-law review clerk do some of the
drafting, and the poor kid never learned any other
way to handle citations Or maybe the court is
having some sort of weird "who can write the most
footnotes' contest. | saw, and did, stranger things
when | was ajudicd derk.

But Bryan Garner’'s response to Steiner aso
overstates his point, and in a big way. Citation
footnotesare not the secret to good writing. Anyone
who can’'t take Garner’s "citations in text" sample
paragraph, whittle it down by at least 50 percent,
substantidly improve readability, and ill leave al

important citationsin text, isn't much of awriter to
begin with. String cites, useless"but see” references,
run-on parentheticals and Bluebook-prohibited
paralel cites tend to be bad writing technique,
whether they're in text or footnote.

But just when | thought it was safe to put my
Appellate Advocate aside and get back to Buffy the
Vampire Slayer reruns, | happened to glance at Scott
Stolley’ sletter to theeditor. Hesayshe' ssupporting
Bryan Garner’s side of the argument. But if that’s
Stolley’ sideaof help, | hope he never filesan amicus
brief on my behalf.

Bascaly, Stolley says citations should be put in
footnotes because they just get in the way of
advocacy and anyone can find authority for most any
conclusion anyway. Now, maybe I' m a little
ol d-fashioned about these things, but in my appdllate
work I"'musudly able to put authority for any point
in rank order by following quaint customs like
in-circuit beating out-of-circuit, newer trumping
older, etc. By the time | get through with this, one
pile of casesusually looks a good bit better than the
other.

| also felt jugt a little inadequate as an advocate
when | read Stolley's pronouncements that "The
arguments should have primacy, not the dtations,”
and "there is so much precedent that any decent
lawyer can find a case that saysjust about anything."
| must confess that most of thetimel actually get my
ideas for arguments from the case law, rather than
laying out my conclusions, then doing some research
to decoratethe brief with afew footnotes. Not very
origind, I'll admit, but it ssemsto work. |’ve even
caught myself advisng a client or two to settlewhen
| couldn’t come up with much authority to support
their lega position. Maybe | just should have been
looking harder, or less sdectively. Or maybethat’s
why Stolley gets paid the big bucks.

Kidding aside, Stolley’'s soul-baring letter does
provide at least anecdotal support for Steiner’s
contention that there really is a correlation between
citation footnotes and disrespect for precedent.
Here's one lawyer, a least, who puts citaions in
footnotes because he doesn’t think the case law is
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nearly as important as his own rhetoric. Like the
Sophists of old, who prided themselves on their
ahility as professional persuadersto "maketheworse
appear the better cause,” Stolley iswilling to put his
clients money where his mouth is.

Some might say, and | might agree, that I'm
coming down mighty hard on someonewho jus has
the gutsto say in print what alot of other lawyers
might also say in private, at least after they' ve had a
few drinks. | didn't just fal off the turnip truck. 1
know Stolley is not alone in his lack of respect for
precedent; in fact, hisattitude probably qualifies him
for immediate election to Certain Unnamed Courts.
But that doesn’t make himright, and it doesn’t make
his attitude onethat should be ce ebrated or imitated.

The common law isa strange bead. It balances
a strong desire for continuity with the capacity for
needed change. Too much respect for caseauthority
and the common |aw becomesbirittle, unableto adapt
to changing circumgances; too little regard for
precedent and the common law degenerates from
something deserving the label "law" to nothing more
than power politics played in adifferent arena. The
line is hard to define but, as with other forms of
obscenity, most of usknow it whenwe see it.

The great Britishjurist, Lord Patrick Devlin, said
that a judge "is tethered to the positive law but not
shackled to it." If Stolley’sletter isafair indiction,
and | think it might be, we may be at atime and place
wheremany advocates and judgescould benefit from
constant  small reminders—Ilike citation
sentences—that precedent is a tether designed to
circumscribe judicia activism. If top-notch prose
can be achieved only a the risk of dlipping that
tether, and setting loose the dogs of unbridled
discretion, then perhgps we should resign ourselves
to afew more centuriesof bad writing and good law.
Or maybe we should just strive to write so well that
our audiences will be willing to wade through a few
citations in search of our next bon mot. John
Grisham and Bryan Garner notwith-standing, we're
inthe business of justice, not literature.

Sincerdly,

James W. Paulsen
Professor of Law
South Texas College of Law

New Resource

Advisory Committee Transcripts
and Minutes
Now Available on the Internet

The supreme court has added transcripts and
minutes of the supreme court advisory
committee to its website. See:

www.supreme.courts.state.tx.us/
rules/history/archives/scac/

Transcripts are available for 1996 and 1997;
minutes are available for 1996, 1997, and
January 2000. Bob Pemberton, rules attorney
for the court, saysthat transcriptsand minutes
for al future meetings will be posted and that
he hopes to post transcripts and minutes for
earlier years.

Now Ac cepting Artic les
for Summer and Fa |l Issues !

Send your article or any questionsto:
David Coale (dcoale@ccsh.com) or
Hedi Bloch (hbloch@hwlaw.com)
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