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Is an Unpublished Opi nion Still an Op inion?
by David W. Holman
The Holman Law Firm, P.C.
Houston, Texas

1. Introduction

Rule 47.7 of the Texas Rules of Appellate
Procedure provides: “Opinions not designated for
publication by the court of appeals have no
precedential value and must not be cited as authority
by counsel or by a court.”  Does the rule mean that an
unpublished opinion should be treated as if it does not
exist and not be cited under any circumstances?

Obviously, some practitioners and courts do not
think so.  Because of the easy access to unpublished
opinions on Westlaw and other reporting services,
unpublished opinions are popping up in briefs and
opinions with increasing frequency.  The purpose of
this article is to explore how unpublished opinions are
treated in state and federal courts and to present a
case that Rule 47.7 should be changed to allow
unpublished opinions to be treated as persuasive
authority.

2. Citation Of Unpublished Opinions From Other
Jurisdictions

Rule 47.7 refers to opinions not designated for
publication by “the court of appeals.”  Since this is a
Texas procedural rule, a reasonable interpretation
would be that the rule refers to unpublished opinions
from the Texas courts of appeals.

Does this mean that there is no prohibition against
citing unpublished opinions from other jurisdictions?
Apparently so.

The Texas Supreme Court, which promulgated
Rule 47.7, has regularly cited, and relied upon,
unpublished opinions from federal and other state
courts.  See e.g. Northern Nat.  Gas.  Co.  v.  Conoco,
Inc., 986 S.W.2d 603, 609 (Tex.  1998) (citing
unpublished Virginia opinion); Commission for
Lawyer Discipline v.  Benton, 980 S.W.2d 425, 455
(Tex. 1998) (citing unpublished Tennessee opinion);

Bohatch v.  Butler & Binion, 977 S.W.2d 543, 553
(Tex.  1998) (citing unpublished Florida opinion);
Worthy v.  Collagen Corp., 967 S.W.2d 360, 375
(Tex.  1998) (citing unpublished federal district court
opinion); Merrill Dow Pharmaceuticals, Inc.  v.
Havner, 953 S.W.2d 706, 710 (Tex.  1997) (citing
three unpublished federal district court opinions);
Richardo N., Inc.  v.  Turcios de Arqueta, 907 S.W.2d
423, 426 (Tex.  1995) (citing unpublished Alabama
opinion).1

In one case, Justice Hecht, writing for the
majority, stated that the Court agreed with an
unpublished opinion from the federal district court of
the Eastern District of Pennsylvania.  See Smith Kline
Beechem Corp.  v.  Doe, 903 S.W.2d 347, 354 (Tex.
1995) (Hecht, J.  joined by Justices Phillips, Gonzalez,
Cornyn, Enoch & Owen).  The dissent criticized that
approach, noting that the unpublished opinions had
“limited or no precedential value for Texas
jurisprudence.”  Id.  at 361 (Gammage, J., dissenting,
joined by Justices Hightower and Spector).

In another case, the Court quoted extensively from
an unpublished opinion from the federal district court
of the Northen District of California and embraced its
“strong policy rationale.”  Jackson v.  Thweatt, 883
S.W.2d 171, 174 (Tex.  1994).

This review suggests that the Texas Supreme
Court is not inclined to extend Rule 47.7 to restrict
citation of unpublished opinion from other
jurisdictions.

1    Although some of the cited opinions predate Rule 47.7, the
former Rule 90(i) also provided that: “Unpublished opinions
shall not be cited as authority by counsel or by a court.”  See
TEX.  R.  APP.  P.  90 (i) (repealed September 1, 1997).  
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3. Citation Of Unpublished Opinions In Federal
Court

Unpublished opinions are cited in federal court all
the time.  While local rules may restrict the
precedential value of such opinions, the federal courts
often look to unpublished opinions as persuasive
authority.  See e.g. Edwards v.  City of Houston, 78
F.3d 983, 1002 n.  26 (5th Cir.  1996) (“under the
court rules of the United States Court of Appeals for
the District of Columbia Circuit, this unpublished
decision has no precedential value....  Nonetheless, we
find the reasoning of Chief Judge Mikva and his fellow
circuit judges, Wald and Randolph, to be highly
persuasive”).  The Fifth Circuit local rules, for
example, provide that the court’s own unpublished
opinions (after January 1, 1996) are not precedent, but
may “be persuasive.”  FIFTH CIR.  LOC.  R.  47.5.4.

The federal courts also find no problem in citing
unpublished opinions from state courts, including
Texas.  See e.g. Fadeyi v.  Planned Parenthood Ass’n
of Lubbock, Inc., 160 F.  3d 1048, 1051 n.31 (5th cir.
1998); Reed v.  Scott, 70 F.3d 844, 847 n.18  (5th Cir.
1995).  And there is no good reason why they should.

As an Erie court, a federal court’s only binding
authority on Texas law is the Supreme Court of
Texas.  See Gaia Technologies, Inc.  v.  Recycled
Paper Productions Corp., 175 F.3d 365, 375 n. 11
(5th Cir.  1999).  Erie courts are not bound by a
state’s procedural rules  (like Rule 47.7) and are free
to consult a wide variety of sources to determine how
the Supreme Court of Texas would rule on an
issue—including decisions of the Texas courts of
appeals,  dicta in Texas decisions, the general rule on
the issue, the rules in other states and even treatises
and law journals.  Id.; Data Specialties, Inc.  v.
Transcontinental Ins.  Co., 125 F.3d 909, 911 (5th
Cir.  1997).

4. Citation Of Unpublished Opinions In Texas

The citation of unpublished opinions has
experienced an uneven history in Texas.  See David M.
Gunn, “Unpublished Opinions Shall Not Be Cited As
Authority”: The Emerging Contours of Texas Rule of
Appellate Procedure 90(i), 24 St.  Mary’s Law J.

115, 126-129 (1992) (excellent discussion of historical
development of the rule) (hereafter Gunn,
“Unpublished Opinions....”).  For years, however,
Texas has had the same prohibition against citing
unpublished opinions “as authority.”  Id.  at 130
(noting the identical language of former TEX.  R.  CIV.
P.  452 (repealed 1986) and former TEX.  R.  APP.  P.
90(i) (repealed Sept. 1, 1997)).   

The one thing that has changed in all of this
history is the revolution in electronic publishing.
Before, unpublished opinions would gather dust in an
appellate court’s file cabinet.  Now, an unpublished
opinion is within a double-click of each practitioner
and court.2

The arguments for and against publication used to
focus on the problems of accessibility and the huge
cost to maintain law libraries.  See Weirich v.
Weirich, 867 S.W.2d 787 (Tex.  1993) (interesting
debate between Justices Enoch and Doggett on a
denial of a motion to publish).  With electronic
publishing, those problems are no longer very
significant.

Computer research does not discriminate between
unpublished and published opinions.  Imagine the joy
in a Westlaw search that turns up an opinion directly
on point—only to have that joy dashed to ashes the
next moment when it turns out that the opinion is
unpublished and cannot be cited.

Some practitioners believe the rule means what it
says and do not cite the unpublished opinion at all, as
if the opinion never existed.  Others cling to the notion
that they can somehow ignore or circumvent the rule.
There are briefs that cite the unpublished opinion with
no discussion of the rule, with the apparent belief that
the court of appeals will sort it out.  There are other
briefs that try some creative way around the rule, such
as “this case is not cited as binding authority, but only
for its persuasive value,” or “this case is not cited as
authority, but only so that the court can maintain some

2    That is not to say that all unpublished opinions are available.
For unknown reasons, some appellate courts do not release their
unpublished opinions to Westlaw or other electronic reporter
services.  
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consistency in its opinions,” or “this case is not cited
as authority, but its reasoning is sound.”  The rule
makes no such distinctions.  See Gunn, “Unpublished
Opinions...,” 24 ST.  MARY’S L.J. at 143.  

Even with the strict mandate of Rule 47.7 and its
predecessors, the courts have also succumbed to the
temptation to cite the easily accessible Westlaw
opinion.  In Twyman v. Twyman, both the majority and
the dissent of the Texas Supreme Court cited
unpublished court of appeals’ opinions to make a point
about the cases brought under a particular issue.  855
S.W.2d 619, 622-23 n.  7&8, 642.  In another opinion,
the Texas Supreme Court cited an unpublished court
of appeals opinion to demonstrate that it stated “an
incorrect notion.”  Texas Dept.  of Mental Health &
Mental Retardation v.  Petty, 848 S.W.2d 680, 688-
89 (Tex.  1992).  In yet another opinion, the Texas
Supreme Court cited an unpublished opinion in its
identification of “reported court of appeals decisions
involving Mary Carter Agreements.”  Elbaor v.
Smith, 845 S.W.2d 240, 256 n.  16 (Tex.  1992)
(Doggett, J., dissenting).  The Texas Court of
Criminal Appeals, while recognizing that Rule 47.7
forbids citation, cited an unpublished opinion to
inform the reader of the history of the case.  Oldham
v.  State, 977 S.W.2d 354, 378 n.  3 (Tex.  Crim.
App.  1998).

Thus, we have a problem.  A great many
unpublished opinions are easily accessible, yet under
current Rule 47.7, we are forced to treat the opinions
as if they do not exist.

5.  Should We Change Rule 47.7?

Aristotle once wrote that “[e]ven when laws have
been written down, they ought not always to remain
unaltered.”  See Bruce Nash & Allan Zullo, Lawyer’s
Wit and Wisdom, 197 (Nash & Zullo Pub.  1995).3

It is my belief that Rule 47.7 no longer reflects our
modern realities.  Unpublished opinions are now

indeed “published,” albeit through an electronic
database.  In those opinions, a group of judges and
lawyers wrestled with legal issues whose resolution
may be of benefit to the later development of the law.
Of course, there may be good reasons why the opinion
should not be “designated for publication” and thereby
gain precedential value.  See TEX.  R.  APP.  P.  47.4
(listing the standards for publication).  However, I
know of no good reasons why the unpublished opinion
should be treated as if it does not exist at all.

In the present scheme of things, a law review
article or even a CLE speech has more value than an
unpublished opinion.  At least there is no prohibition
against citing law reviews, CLE speeches, treatises or
other materials to aid the courts in their disposition of
an issue.  Unpublished opinions from other state
courts and federal courts even have more value than
unpublished opinions from our own courts, since those
opinions can be cited but ours cannot.  It is my
opinion that the courts should have access to all
available reasoning on an issue in order to reach a
proper conclusion.

I recommend that Texas change Rule 47.7 to
follow the federal practice of prohibiting unpublished
opinions from having any precedential value, but
allowing unpublished opinions to be cited as
persuasive authority.  Courts may then embrace the
reasoning of the unpublished opinion, or ignore it, as
they wish.

However, to make that rule change work, I also
recommend that we make uniform the practice of
some appellate courts of releasing unpublished
opinions to Westlaw or other electronic reporting
services.  Unless unpublished opinions are uniformly
accessible, the value of the change in Rule 47.7 would
be a matter of happenstance.

 q   q   q  

3    I just threw this footnote in to show how distracting it is.  I
agree with Mark Steiner—and it appears, with the rest of the
appellate bar—who believe footnotes should only be used in
appellate opinions when necessary.
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Interview wi th Chief Justice Shannon

by David Duggins
and Mike Klatt

Bob Shannon, retired Chief Justice of the Third Court of
Appeals was interviewed on April 8, 1998 by David
Duggins and Mike Klatt of Clark, Thomas & Winters.
They were both briefing attorneys for Justice Shannon.

Q. I understand that after your graduation from early
high school you did make your way back to Austin
and the University of Texas with a year at Howard
Payne.  What was it that piqued your interest in a
career in the law?

A. I think [that] antedates coming to the university.
Again in Brown County, it is a rural, was and, still
is, a rural county and, people who were doing
things in the county were doctors and lawyers.  I
can see that probably farming and ranching —
although I enjoyed all of that — probably wasn’t
going to support me as well as my brothers.  And
so it was up to me to think about what I want to
do.  Many of my uncles and aunts were school
teachers.  I thought about teaching school.  I liked
the idea of teaching, but again, . . .  we had for a
little town, we had some good lawyers… .  Judge
Davis — he was never a judge, but, you know, in
that town if you were a certain age, and you had
been around a long time, and had respect, you were
called Judge — and Judge Davis allowed me to go
to the Democratic Convention one year when I was
in high school.  And I just saw lawyers as
participants, and political process, and the process
of things being done.  And to me, that was really
what made me first think that I could be a lawyer.
And at that time, people were saying there are a lot
of lawyers and it’s a crowded field and my mother
would always say, “Oh yes, but there is always
room for the best lawyers.”  She was always a
loyal supporter of all of ours.

Q. Why law, Judge Shannon, than a career in medicine or
perhaps one of the sciences?

A. I really was never interested in medicine other than
the fact that doctors were highly respected in
Brown County.  You know, there is some children
that would love to dissect things in biology and

enjoy tracing the veins and that sort of thing.  It is
the thing I did simply to achieve … the grade or get
through the course paper, or whatever.  I had no
real interest in that.  And I also identified things
that I was reading, people I was reading about and
in history, so often were lawyers and they occupied
prominent positions, and not that as a country boy
from Brown County I thought that I would occupy
a prominent political position, but it made you
interested in doing or at least seeing what their
training was that allowed them to do what they
were doing.  And medicine just didn’t have that.  I
was never interested in journalism but I was
interested in teaching school.

17) Any memorable professors or experiences in law
school you want to tell us about?

A.  I think the seminal professor if I can use that term was
probably Dean Leon Green, who taught torts, he taught
injuries to relations as they called the course then as
well, but Green was an inspiration to me.  He was a
great teacher.  He too asked a lot of his students, in
those days….  At The University of Texas, they
required people to stand up and to recite.  He was
heavy on that, he was heavy on that, and he always
required everyone to stand up and tell everyone where
they were from and he always had some comment to
make about where they were from….  I learned later on
that starting out he tried defense cases for the railroad
and he had been in a lot of these county seats, and he
knew all of these things so he’d answer people, “Oh
yeah, that’s where they grow the bumble bee cotton,
and well do you know so- and-so back there?” and it
was a pleasure for me to hear that….  But he really
developed a theory or an analysis of a tort, you know,
and dissected the duty, the violation of the duty, and
damages in such a way that later on I used his books
and that sort of thing and went back to him to read
when a particular confusing problem came around.

Q. What did you do when you finished law school?

A. Well, I had the military to contend with.  In those days,
we had the universal draft and not many of us wanted
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to serve two years when there were alternatives.  And
the alternatives that I chose was, well I first applied for
a commission in the JAG because the JAG Corps in the
Army was blowing hot, and also there were times they
needed commissioned officers.  And they would
encourage people to apply and, like a lot of government
endeavors, they would have too many and they
wouldn’t take anybody for a while.  So I applied, but I
applied at the wrong time and they were full up, so I
joined a reserve unit here in Austin, I think it some kind
of engineer reserve in it, and it didn’t make any
difference because you would then ask for your
immediate transfer to active duty.  So, you were sent
into the army for six months on quote active duty,
which meant basic training and then some fairly menial
job after that and your six months would be over and
so, that’s the way I satisfied the military commitment.
But there’s a caveat in that story, after I had already
accepted a job with Fulbright & Jaworski, I got a call
from the JAG Corps in San Antonio and they wanted
Captain Shannon and I was in Houston at the time.  I
said, “This is Bob Shannon,” and they said, “Well,
your commission has been completed and you’ve been
granted the commission and you’re to report to duty to
Fort Sam” or something, on a certain and certain date
and I knew enough about it to know that I didn’t have
to accept it.  I thanked them a lot for the trouble that
they had gone, but told them that I had been in the
service for six months and I had served by that time
probably almost a year longer in the reserve and that I
would not accept the commission, but it turned out that
I got a commission in the reserve and finished out as a
JAG officer in the reserve.  

Q. Can you just give us the chronology since we have
been talking about this period in your life, and your
chronology of when you got out of high school,
when you went to The University of Texas for
undergrad, and when you went to UT Law School,
and when you graduated.

A. Well, I got out of high school in 1951, then
immediately went to summer school at The University
of Texas, came back to Brownwood and went to
Howard Payne for a year.  I had a nice scholarship, T.
R. Howard paid, I could stay at home which pleased
my parents a lot — not my mother but my father
thought that boys always got in trouble when they went
away to Austin and didn’t want to see that happen.
Then, I convinced them that The University of Texas
was the place for me to go in that fall.  All you had to

do which was to register, you didn’t take exams or
anything else in those days, so I went back to The
University of Texas, and I went into what they call the
three-year program I think, finished up three years in
the college of arts and sciences and then went one year
in law school and upon the completion of one year in
law school, I had a Bachelor of Arts Degree and then
upon the completion of the other two years in law
school, I received an LL.B.  That was in 1957.  So
after getting out of law school, I took the bar and then
went into the army and then started work for Fulbright
& Jaworski in Houston in September of fifty-eight. 

Q. How big a firm was it, Judge, when you joined in
1957?

A. Well, of course, there was just the one office and it was
in Houston.  And, Mike, I think I was the one hundred
and eighty-fifth lawyer.  And at that time, I think it was
the second largest firm in Houston.  Vinson & Elkins
was larger, I think it was then Fulbright and then I
think it was Baker & Botts as I recall.  

Q. Well, tell us of your practice.  How long did you
stay there and where did you go?

A. I was from west Texas, of course, and the big lights
were an attraction to me.  I guess backing up a little bit,
I was really interested in going back to west Texas in
a way.  That was during the time of, I guess, one the
first big downturns in the oil industry.  There was
really no work for lawyers in Midland and San Angelo.
Those were the two towns that I had in mind that I
would fit in better.  But at the same time I guess when
I couldn’t get a job out there and that made the big
lights more attractive — it has a way of doing that.
But I thought, well, you know, I want to be, at least for
a while, in a large city and I liked a lot of the people
with Fulbright, Crooker, Freeman, Bates and
Jaworski….  A lot of people just ahead of me in my
class … had gone there and so I was down there on
furlough from the service and I just went down to see
friends and I ran into people.  And in those days young
lawyers would get out at noon and you would recognize
the Vinson  & Elkins boys by the fact that they had
hats on.  Judge Elkins made all the young lawyers of
Vinson & Elkins wear hats.  And then there will be the
other groups, gangs of lawyers out for lunch.  I ran into
some of the Fulbright people and they said, “What are
you doing,” and I said I was in town on furlough from
the army and I was going to get married before too long
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and I was looking for a job.  I had to get a job before I
could get married.  I think that things have changed
since then from now but we thought it was imperative
that you be working before you get married.  So they
said, “Well have you been up to our office?”  And I
said, “No, I haven’t.”  And they said “Well come on
up.”  So they threw together their employment
committee, Sam Cruse, a senior was on that committee,
and he got some of the other younger lawyers, and I
don’t know whether it was just a pickup deal or not.
They were going down the hall and picking up people
— people that knew me and they wanted to know
where I was staying so they could get in touch with me
later on.  And I said I’m sleeping on Bob Weatherall’s
and Frank Davis’ couch in their apartment and I gave
them their number and they called me that night and
offered me a job.  Well, that was pretty attractive to
somebody who didn’t have a job and it was kind of a
vote of confidence in me….

I wanted to do trial work and they had plenty of
room for young trial lawyers.  In those days, they did
a lot of workmen’s compensation defense.  They did an
awful lot of insurance defense work, which meant
defense mostly of automobile collisions.  There was
very little products liability work in those days; you
know, three party lawsuits were practically unknown.
But they had a whole coterie of young lawyers doing
work, defense work, and so representing all those
insurance companies they had a lot of subrogation
work that the insurance companies would want done.
They wanted it handled, but they weren’t real
concerned about whether you won.  Of course, they
loved it if you won, but if you lost, it didn’t make that
much difference.  So you got a lot of trial practice in a
hurry without a lot of downside to the company if you
didn’t do that well.  

So I made friends with Judge Austin McCloud.  He
was about my same era down there and we were trying
those subrogation cases and I worked for one of the
great lawyers I think in Texas, Newton Gresham, [who]
was a partner there and I don’t know whether he was
head of the trial section or not, but he was certainly
deemed if not entitled, certainly in spirit because he was
the great trial lawyer and a good mentor and showed
young lawyers how to solve problems and he always
had time to spend with you even though your case
problem was probably picky and he never thought it
was.  I remember he had a summary judgment in a
case….  We were representing the defendant, of course,
and it was a social guest who had been invited to a
party and had stumbled on a slick floor and had broken

her leg or something and so she sued the host.  And so
he wanted a run-down of the cases and I wrote out in
long hand a summary of the cases and my conclusions
and all.  I got a call from him.  He said he wanted to
see me in the office.  I went in there and I didn’t know
… maybe I had made a mistake or he didn’t think it
was any good or what but he said, “You’ve done an
awfully good job, probably spent a little too much time
— the client’s time — in getting it done.”  But he was
having it converted into a trial brief,… which he did by
changing a few things around … We went over to the
… he invited me to go with him and they argued the
summary judgment and he got a summary judgment.
I though that was great and he took me to eat at the
Red Lion, I think, in Houston  which was a big deal in
those days.  Took Camille and (we got married in the
meantime), he took us eat over there. So it was comp
and insurance defense, did a little bit of appellate, but
you know most of those cases were not a appealed.
They were not large verdicts by and large — the ones
I was working on at least and didn’t have a lot of
exposure to … brief writing.

Q. How did you make it back to Austin?

A. Well, as I mentioned, I married Camille Newberry, who
was born in Austin, whose family was in Austin, and
we spent a lot of time back in Austin while I was
practicing law in Houston; and we had a lot of talks
about we ultimately wanted to do and …  She became
pregnant not too long after got married and …  We
realized that we would be having a family before long
and did we want to raise a family in Houston and drive
as my young friends did for miles and miles to work
and you know, with the trial docket, you stayed long
hours and she’d be out there….  We lived in Sin City
in those days, which it has a bad sound but it just
meant that is where all the young people lived in
apartments.  But it was a long way from downtown and
we weren’t sure that what we wanted to do and
although I was very pleased with Fulbright, Crooker,
Freeman, Bates & Jaworski, I decided that maybe
where we lived was as important as the kind of practice
that I had and so we just decided to come back and look
here and that’s how we decided to come back to Austin.

[Justice Shannon described his argument before the United
States Supreme Court.]
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A. It was Todd Shipyards against I guess against the State
Board of Insurance or Comptroller — one of the two.4

We took the position that the State Board of Insurance
had the authority to control under the police power the
activities of Todd Shipyard and exact a fee.  Judge
Frankfurter decided to have violently differently views
and prevailed.

Q. Well I guess it’s kind of heavy stuff for a country
boy from Brownwood to be arguing at the U.S.
Supreme Court.  Can you describe that experience
for us?

A. Well it was.  Fred [Werkenthin] and I took a train to
Washington from Austin.

Q. How long did that take?

A. Well it would take a while.  I remember I had a sleeper.
That’s the first time been on a sleeper and we would
wake up at night and you would see little towns running
by … I guess it was somewhere in Missouri, Kentucky
or some place … because I remember seeing the Ohio
River at one time or another.  But we went up there
early because we had to be admitted to practice up
there and Ramsey Clark was a friend of Fred
Werkenthin who was an Assistant Attorney General at
that time.  

Q. U.S. Attorney General …

A. Right, think his father was Attorney General and so he
was an Assistant Attorney and he was a member of the
bar, the Supreme Court Bar and you had to get
someone to sign your papers and then go over and
introduce you to the court and Ramsey did that for Fred
and me as I recall … It was heady experience for a
country lawyer and I couldn’t get over the fact about
the turkey quills that you know they gave … they set
out in each argument where they would have these
turkey quills that were cut and I learned that you were
entitled to take them with you as a memento. 

Q. Was the argument a pleasant or unpleasant
experience?

A. Well it was exciting.  Frankfurter got a hold of me and
didn’t let me go until the end of my time.  I think

Justice Douglas was working on one of his travel logs
or maybe another opinion because he was constantly
ringing the bell and a law clerk would bring the book to
him and he would be reading something in writing.  The
Chief Justice napped most of during the argument.  He
was tired — it looked like.  But Black was very
attentive; Potter Stewart was; and Frankfurter was
more than attentive.

Q. How long were you Assistant Attorney General?

A. I believe about two years, David.  

Q. Was that your introduction to administrative law?

A. It was and, you know, there were a lot of things going
on at the time, there was no uniform act of course and
the administrative law was law that by and large had
been created by the court of appeals.  Sometimes by the
supreme court, but basically Judge [James Wooten]
McClendon, Judge [James Harvey] Baugh, and Judge
[Mallory Benton] Blair wrote most of the
administrative law at that time.

Q. I heard you refer to that triumvirate as the “Great
Court.”

A. I think it was the great court for the Third Court of
Appeals in its past and up until the present time and no
court has equaled  it.  I think it was the Great Court,
perhaps rivaled at times by the Eastland Court among
the courts of appeals.  I think it rivaled the supreme
court.

Q. Why?

A. Well these were dedicated professionals.  McClendon
was a scholar and I knew him he was still alive when I
was sworn in.  He was nearly a hundred years old;
came to my swearing  in … But he had served as a
commissioner on the Supreme Court of Texas for
years.  He had served on the Austin court for years.  He
served on the Austin court until 1948 in fact.  Blair was
a country lawyer but took to courts work readily.
Baugh was from my home county, Brown County, also
was country lawyer, was awfully bright.  I am told, and
I did not know Judge Blair or Judge Baugh either one,
but I am told that often times Judge McClendon would
smooth Judge Baugh’s opinions down because while
they got the law right, McClendon thought that they did
not say it as an effective way as he would like for the4  State Board of Insurance v. Todd Shipyards Corp., 370 U.S.

451 (1962).
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court to speak.  One of the other reasons why it was a
great court is that not only were they great lawyers but
they worked together.  There was a great deal of
collegiality between them and they served a long time
together.  I can’t give you the years.  You would find it
in the books5 but it was from the ‘30s, way up into the
‘40s …  When you have three people working together
that long, and they do get along and they are
sympathetic to one another’s endeavors and their
ambitions and all, you have a team that’s hard to beat.
And it was a time in Texas politics, I suppose, when
you know no one ever thought about running against a
sitting judge who was doing a good job, and there was
only one party system.  There wasn’t any reason for
anyone to ever announce against them.

Q. Tell us about that first campaign and your decision
to run.

A. I was actually elected when I was 36.  I took office
when I was 37. 

Q. And were you not the youngest judge ...

A. I was. 

Q. At that time that had ever serve on the appellate
bench in Texas?

A. Austin McCloud and I had a dispute about that.  But I
think Austin is a little older than I am and I think that’s
kind of what I had in the back of my mind.  And I
remember very well, I guess it was in September, I had
tried a case over in Travis County and Herman Jones’s
court.  I had gotten a favorable jury verdict.  I came
home very full of myself, I came to the office very full
of myself, and the office was abuzz about, “Have you
heard that Judge [Robert G.] Hughes has announced his
retirement?” Judge Hughes … was an Associate Justice
on the Third Court of Appeals.  And the speculation in
our office at Small, Craig was, “Well I wonder who is
going to stand for that job, stand for that office?”  And
I thought about it for a while and I went in to talk to
Clint Small and I said, “You know Clint, I had never
thought about my being an appellate judge, but I think
I can do that work.”  And he said, “Well I’m sure you

can do that work if you want to do it.”  And he said,
“You had better make up your mind though because
those jobs aren’t available very often.” He had been
used to a court of appeals where had they served 25 or
30 years apiece and he thought that would be a way of
continuing.  So I talked to the other partners and they
all seemed to be interested,  “Yeah, well if you want to
do it that’s fine, go ahead.”  So main thing, I had to talk
to Camille whether she wanted to forego a practice —
or a husband who was practicing law and with a
potential, I suppose, of better income than I could make
as a judge in the court, and then on an election, you
know, who knew that most probably could be a
contested campaign, probably would be.  She said
whatever I wanted to so.  So I think that was Thursday
or Friday, told the people at the firm I was going to do
it and by that Monday I had 7,000 letters to it, I  think
it was 7,000.  At least to every lawyer in the district.
That sounds high to me.  But it was least it was every
lawyer in the district announcing for the position that
Judge Hughes was not going to stand for re-election. 

Q. You had no opponent for that race.

A. That’s right.  I didn’t allow the letter, I wasn’t satisfied
to allow the letter to do the job.  I got in my old car and
went to every courthouse and called on every lawyer
that I can see in the district and made a very cordial
reception, made a lot of friends and I really enjoyed it.
I’ve never thought of myself as a political person, but
… as it was in those days, you simply called on
lawyers for support and it’s a friendly, by and large, a
friendly audience and they are glad to meet you.  Of
course, they think you’re going to be elected and if
you’re elected why they want to know whoever is going
to be the new judge and I really had a good time and
made friends that I have to this day just on those
swings and this district and it was a 24 county district
… a huge district … had a lot of little offices.

Q. Well during the latter half of your tenure on the
third court, that was the time of increasing
hostility, I think, between the plaintiffs and the
defense bar and you started seeing a lot of
politicking on the judicial side between those two
segments of the bar in terms of contested elections
and people like that.  But one thing that was
always remarkable to me when I was your clerk
and afterwards is that you seemed to have
extremely good relationship and friendships with
all segments of the bar, including lawyers on the

5  Justices McClendon, Baugh, and Blair served together for
twenty-three years (Dec. 1923 - Jan. 1947).  DEBORAH D.
POWERS, THE COURT OF APPEALS AT AUSTIN 1892 - 1992,
at 33 (1992).
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plaintiff’s side and lawyers on the defense side of
the bar.  What do you attribute that to, Judge
Shannon?

A. Well, I think that’s true, and part of it is, I knew all
those people: we tried lawsuits together, I had won and
lost with the best of them and they understood the kind
of work that I did and then the kind of person that I
was, both the defendant’s lawyers and the plaintiff’s
lawyers. And then, I did do this — while I never looked
upon my job as a political job — I did go to the bar
functions, I did go the Christmas parties, and I did meet
younger lawyers as they came up in the practice.  In
fact, I used to — probably erroneously so — but I used
to think at least when I went on the bench in January
1971, I knew the name of every practicing lawyer in
Travis County.  That quickly became passé, I guess,
because a lot of lawyers came in.  But I did know a lot
of them for many years after.  I did try to keep up with
lawyers and I was generally interested in who they were
and what they were doing and how they were doing.  So
I had a lot of friends, you know, people.  Of course
there’s always a losing side in every one of those cases,
but I think if a attorney sees that you have, of course,
looked at the problem, has analyzed the problem and
has come down and chosen a line of cases that’s, has
authority in the supreme court or if there’s no
authority, you know, chose the line that at least makes
good logic.  That lawyer may be a little upset for a
while about losing the case, but he or she is going to
realize that you’ve done your job and that’s what
you’re supposed to be doing up there.  So I don’t think
to my knowledge there was ever any real hard feelings
about losing cases … when I was on the bench and I
happened to author the opinion.

Q. You listened probably to hundreds of oral
arguments during your time on the bench.  Any
memorable arguments or memorable advocates that
stand out in your mind during your career. 

A. Yeah, I can’t remember specific arguments as being
judgment-changing, but I always had a great deal of
faith in oral advocacy.  Some of my friends on the
Third Court, some of the supreme court judges who
were my friends, and who I respected a great deal,
never had as much faith as I did.  I always regarded it
as a chance for the lawyers to talk to the judges that
they’d never have a chance to talk to — unlike a trial
bench — trial court.  And that really to iron out things
that may be things the judges didn’t understand, or the

lawyer didn’t understand what the judges were thinking
of.  I remember good arguments. I remember Judge Jim
Hart argued up there on two or three occasions, fine
scholar, good briefs, of course.  I guess some of the
greatest pleasure that I had (and this was later in my
career), was having former law clerks come back argue
cases before the court and see them do well.  I can
remember when David Duggins made his first
argument.  In fact, I’d always been after David.  I think
he had one pair of shoes during the time that he worked
for me and it was a kind of a hippie lace-up pair of
shoes, kind of web work or something you know, and
I told him if he was going to practice downtown, he had
to get some better shoes.  So I’d forgotten at what stage
he was that he came up, but he was making the oral
argument and then he stepped out from behind the
podium to say something, and then I looked down and
sure enough he had a pair of wing tips on and so I
thought “Well, you know, he’s cut his hair and all and
I guess he’s arrived.  He’s one of those big-city lawyers
now.”  But yeah, we had lots of good arguments.
Dudley McCall I recall always, of course.  Seems like
the cases I remember more had to do with
administrative law because, you know,  that was an
area I’d gotten very interested in and Barry Bishop
used to come up there in that area and make good
arguments.  I could go on and on, … because we had
venue for those cases, we had lawyers statewide come
in and argue, and it was more or less in a certain way
kind of like supreme court practice in the sense that you
had all of these lawyers from over the state in pretty
frequently.  

Q. One case that I remember distinctively of course is
was Duncan v. Cessna,6 which (I guess little did
we know) set the standard in products liability law
in Texas for many years afterwards.  But, what
struck me when I worked with you on that was
how respectful you were of the role of the
intermediate appellate court and deferential to the
supreme court’s role in changing the law.  And I
think that came through in that opinion and can
you just comment on that case specifically and on
your philosophy generally about deference of the
intermediate courts to the supreme court in terms
of making new law?

6  Duncan v. Cessna Aircraft Co., 632 S.W.2d 375 (Tex. App. -
Austin 1982), rev’d 665 S.W.2d 414 (Tex. 1984).



Page 12 — The Appellate Advocate 

A. Yeah, well of course that was the bed for new law to be
made, but I never did view it as the role of the
intermediate court to strike out and forge or create new
law when there was Supreme Court authority and it
was our job, or the intermediate court’s job, to piece
together from the existing supreme court authority or
academic authority what the rule should be.   And that
was a case that did receive a lot of attention and then of
course in the supreme court it was changed….  One of
the points that no one pays much attention to anymore
had to do with choice of law.  And you know that was
at the beginning of the academic push, I’ll call it, you
know for the abolition and choice of law, or I guess the
Restatement view that you don’t have any in one set of
rules you’ve got to balance these things.  And I always
looked upon the balancing test in various contexts as
putting too much subjective authority in whoever was
doing the balancing.  And that conflicts of law was no
different from any other area in the law and that there
rules that were available and could be applied and if
those who made the rules, that is the legislature and the
supreme court, by the rule-making authority wanted to
change them it’s fine but I think it’s a disservice and I
still do to the practitioner to have to go through the
exercise of arguing certain balancing factors.  Because
all he can tell the client is that the court will take it and
while we’ve got factors that weigh in our view there are
factors that weigh in the other side’s view and it’s
going to be judgment call on the part of the court. 

Q. You have mentioned that you’re not a technological
wizard.  One of my fondest memories of my
clerking experience with you is the manner in
which you physically prepared opinions.  Will you
describe that for posterity, please sir?

A. Well people around this office today are still in awe
about this….  I call it the yellow-pad-and-pencil
approach to solving law problems.  And it was the
same approach I had on the court.  In the practice I
used a dictaphone and dictated pleadings and I’d even
got to the point that I’d dictate briefs of cases for a
secretary to type and then I’d go back and use that in
writing an opinion.  But I had always written out a
brief in hand using these materials and when I got to
the court they had absolutely no equipment.  The only
equipment they had was a type of a manual typewriter
when I first got there that the secretaries had.  I could
have one too, but I didn’t type very well.  They didn’t
have any dictating equipment or anything like that.
And the only way they copied the machine and I don’t

know what it’s called, but it was some big process that
you put, the clerk, the women in the clerk’s office
would brush some blue-looking material on this half-
oval device and then you would strap onto that this
kind of a mat that they had cut, and then you’d turn this
wheel manually and that would run off a sheet.  Do
either one of you know what I’m talking about?.…
Mimeograph.  It was a mimeograph.  And then they
had back then a mimeograph room then, I guess I’ll call
it.  They had clothes lines hung up with clothes pins on
these … and we tried to make twenty copies, thinking
they would be enough, if it was a big case but we
would hang up these pages with clothes pins in case
there was a need for another copy.  Because if they
didn’t do it, the secretary would have to type the whole
opinion again, so you’d have these looked like cup
towels or something hanging on these lines back there
until they decided to throw them away.  
I would write out the opinion and, of course, in any
composition, you’d have ideas and you’d change
things.  So I had a big pair of scissors and actually
[displayed pair of scissors] I think this belonged to the
Third Court of Appeals that was given to me when I
left because no one wanted it.  I would cut to where I
wanted to insert and I’d write an insert on another piece
of the yellow pad.  Then I had scotch tape — which I
still have on my desk to this day — and then I woud
tape the insert in and I laugh and tell these lawyers and
secretaries that mine was just the forerunner of the
computer.  They’d just go back and put these things in.
But I’d just physically put it in.  And then sometimes I
think you or some of the others would laugh.  It would
look like a papyrus roll by the time I got through with
it and then sometimes cut into so whoever the secretary
was typing wouldn’t have too much trouble in going
from one page to another.

Q. It was not infrequent that an opinion would be one
piece of paper ten or twelve feet long all rolled up.

A. That’s right.  And anyhow it was kind of handy. You
would just roll it up and give it to whoever was typing
it.  I think you asked before we started here if I had any
of those rolls and I don’t think but I was telling y’all
that for years, the clerk of the court kept some of that
material around.  Then she would give a prospective
employee one of those to look at, and if that person
could decipher from my writing and type that out, the
person probably got a job because she was pretty good.

 q   q   q  



Page 13 — The Appellate Advocate 

Quotable Quote

"If we do not maintain Justice, 
Justice will not maintain us."

Francis Bacon

Profi le: Texas  Solici tor G eneral
Grego ry S. Coleman

The Advocate is pleased to offer a brief profile of the
newly-appointed Solicitor General of Texas, Gregory
S. Coleman, and his comments about that new office.

What is your position?  Why was it created?

My title is Solicitor General, and my group is called
the Solicitor General's Office.  I have been in this
position since January 1, 1999.  When General Cornyn
won the November 1998 election, his decision to
create an appellate group was influenced by several
factors.  As in private practice, many of the state AGs
have created appellate groups, and the trend is clearly
in that direction.  Moreover, having served seven years
on the Texas Supreme Court, General Cornyn
believed that the appellate work from the Office of the
Attorney General was generally excellent, but not
uniformly so.  He had also noticed that different
divisions within the Office of the Attorney General
would occasionally take conflicting positions in similar
cases.  He thought that creating an appellate office
could increase the uniformity of the quality of the
AG's appellate advocacy and could help promote
consistency between divisions.

When does your office become involved in a case?
What kinds of cases?

There are a number of ways that the Solicitor
General's Office becomes involved in a particular
case.  Frequently, General Cornyn or one of the
Deputies will ask us to get involved in a case.
Sometimes, the litigating division will request our
involvement.  Other times, we will request that we be
involved.  

Our docket is quite diverse, and we have gotten
involved in cases from nearly every practice area
within the Office of the Attorney General.  General
Cornyn will often ask us to get involved in cases that
are newsworthy or that have policy implications, and
we are handling the appeals in Hopwood, the Ruiz
prison conditions litigation, the abortion clinic
licensing case, and the Tigua Indian gambling
litigation, among others.  The Solicitor General's
Office is also primarily responsible for briefing to the
Texas and United States Supreme Courts.  But we
also handle a variety of other cases involving a broad
spectrum of issues.

How often does someone from your office argue
a case?

The Office is doing three or four arguments a month
right now, and that number is increasing.  The larger
cases take longer to develop and don't get argued as
quickly.  The expedited interlocutory appeals, on the
other hand, develop much more quickly.  One lawyer
who joined the office last spring just finished his
fourth argument.

How do you see the office developing in years to
come?  Are you looking to add people to your
office?

We began a year ago with two lawyers and no
support staff.  We've grown in a year to nine lawyers,
and we are currently looking to add four more
lawyers to the team this year.  The appellate docket
at the Office of the Attorney General is huge, and we
do not expect to do all AG appeals.  Instead, our
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focus is on providing quality representation in the
appeals we do handle.

What is your background?

After attending the University of Texas School of
Law, I clerked with Edith Hollan Jones on the Fifth

Circuit and later with Clarence Thomas on the
United States Supreme Court.  Before joining the
Office of the Attorney General, I worked in the
Houston office of Weil, Gotshal & Manges, where I
was co-head of the firm's appellate practice group.
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Proposed Bylaw Amendments

Pursuant to Article XI of the Section's Bylaws, notice is given that the following bylaw amendments are
proposed for consideration on June 23 at the Section's Annual Meeting:

ARTICLE IV
Duties and Power of Officers

* * *

Section 5. * * * The Treasurer shall prepare and submit to the State Bar Executive Director by July 15 each
year a complete financial report for the preceding fiscal year ending May 31, which shall include a balance sheet
and income statement., and a section budget for the current fiscal year.  The Treasurer shall instruct the
Section’s depository to provide directly to the State Bar a duplicate of the bank statements, canceled checks,
and deposit slips.  Any expense incurred in providing duplicates to the State Bar shall be borne by the Section.

ARTICLE V
Duties and Power of Council

* * *

Section 5.  The Council shall annually appoint the Editor of the Section’s Newsletter.  Before filling a vacancy
or appointing a new Editor, the Council shall solicit applications from Section members to serve as Editor of
the Section Newsletter.  The Editor shall serve at the pleasure of the Council.  In no event shall an Editor serve
as Editor for more than three consecutive years.  The Council shall determine the form and general substance
of the Section Newsletter.  If the Council determines that the Editor should be compensated pursuant to Article
X, Section 2, the Council shall provide for such compensation in the Section Budget.  The Council may not bind
the Section to an agreement to compensate the Editor for a term in excess of one year.

ARTICLE X
Miscellaneous Provisions

* * *

Section 4.  The Section or its members may not, in the name of the Section, advocate or advance a political or
social position.

Section 5.  The provisions of the Board of Directors Policy Manual § 10.05, attached as an appendix to these
Bylaws, are adopted.

Section 6. 
* * *
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JOIN THE APPELLATE SECTION
AND RECEIVE THE APPELLATE ADVOCATE REGULARLY

Send completed form and check for $25 to:

Lori M. Gallagher
Treasurer • State Bar Appellate Section

 600 Travis Suite 4200
Houston, Texas 77002

Name:_____________________________________________________________________________

Address:___________________________________________________________________________

City, State, Zip Code:  _______________________________________________________________

State Bar No.:  ______________________________________________________________________

Telephone/Telecopier:  ______________________________________________________________

E-mail:_____________________________________________________________________________

State Bar of Texas Annual
Meeting

June 22-25, 2000
San Antonio

€  €  €

Appellate Section Annual Meeting
June 23, 2000

10:00 - 12:00 a.m.
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Texas Supreme Court U pdate
by James V. Sylvester
Fritz, Byrne & Head, L.L.P., Austin, Texas

Texas Supreme Court Opinions
(Dec. 3, 1999 - Feb. 10, 2000)

Dept. of Criminal Justice was not bound by $40
million contract to purchase “VitaPro.”

State of Texas v. VitaPro Foods, Inc., 8 S.W.3d 316
(Tex. 1999).

The Executive Director of the Texas Dept. of
Criminal Justice (“TDCJ”) contracted to purchase
$40 million worth of “VitaPro,” a dehydrated
textured protein product, under the Direct
Purchasing Statute.  Plans to remarket the product
failed and its acceptance within TDCJ was low.
According to Justice Abbott’s opinion, the product’s
side effects include “rampant flatulence.”

The purchase contract was invalid.  VitaPro is
not an “agricultural commodity” under the Direct
Purchasing Act and does not otherwise qualify for an
exemption from the State’s competitive bidding
requirements.

Post-arrest breath test with results above legal
limit supports suspension of driver’s license. 

Mireles v. Dept. of Public Safety, 43 Tex. Sup. Ct.
J. 169 (Dec. 9, 1999)(per curiam); Dept. of Public
Safety v. Welch, 43 Tex. Sup. Ct. J. 168 (Dec. 9,
1999)(per curiam); Dept. of Public Safety v. Davis,
43 Tex. Sup. Ct. J. 168 (Dec. 9, 1999) (per curiam).

A breath test administered one hour after his
arrest showed Mireles’ blood alcohol concentration
to be 0.16, above the legal limit of 0.10.  While the
results were not extrapolated back to yield a figure at
the time Mireles was driving, the results of the test
were sufficient to sustain suspension of his license.
  

Indirect taxpayer may seek sales tax refund
without assignment; a supposedly “non-
substantive” codification may amend prior law.

Fleming Foods of Texas, Inc. v. Rylander, 6 S.W.3d
278 (Tex. 1999).

Fleming paid sales taxes to vendors who remitted
the taxes to the State.  Under the Tax Code, Fleming
was entitled to bring suit for refunds without
obtaining assignments from the vendors, even though
the vendors collected the taxes, not the State.  A
supposedly “nonsubstantive” codification that was
direct, unambiguous and that could not be reconciled
with prior law controlled.

Review of orders sealing or unsealing records
under Rule 76a is by appeal, not mandamus.

In re The Dallas Morning News, 43 Tex. Sup. Ct. J.
192 (Dec. 16, 1999) (orig. proceeding) (per curiam).

Three months after a summary jury trial, the
News intervened to obtain, under Rule 76a, access to
exhibits and unfiled discovery that was subject to a
Rule 11 confidentiality agreement.  Rule 76a
provides a procedure for sealing “court records.”
The trial court determined it had jurisdiction and set
a hearing.  The appeals court granted mandamus to
vacate the district court’s action.  The Court directed
the withdrawal of that order.

Justice Gonzales concurred and expressed the
view that Rule 76a(8) provides for an appellate
remedy that can be exercised after the issuance of a
final order on a Rule 76a controversy.  Justice Baker
concurred but argued that the right of appeal extends
immediately “to any order that relates to sealing or
unsealing.”  Justice Abbott concurred and reached
the issue whether the trial court had continuing
jurisdiction to entertain the Rule 76a petition.  
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General contractor’s “responsibility” for actions
of subcontractor did not establish “control.”

Elliott-Williams Co., Inc. v. Diaz, 43 Tex. Sup. Ct.
J. 200 (Dec. 16, 1999).

Elliott-Williams (“E-W”) entered a subcontract
with Lingle to install a freezer at Fort Bliss.  Diaz, a
Lingle employee, was injured during the installation.
E-W’s contract with the Army provided that it would
be “fully responsible” for the actions of its contracted
representatives.  The provision related only to
financial responsibility and did not establish E-W’s
retention of control to the degree necessary to
impose a duty on E-W in favor of Diaz.

Sexual harassment claims filed in district court
were barred by Workers’ Compensation Act.

Walls Regional Hospital v. Bomar, 43 Tex. Sup. Ct.
J. 203 (Dec. 16, 1999) (per curiam).

Negligence claims brought by nurses against a
hospital for sexual harassment by a doctor were
barred by the Workers’ Compensation Act.  The
summary judgment evidence indicated that the
plaintiffs’ alleged injuries occurred only in the course
of their employment.

Presence of owner’s safety employee at job site
did not impose a duty to ensure independent
contractors’ safe conduct.

Koch Refining Co. v. Chapa, 43 Tex. Sup. Ct. J. 204
(Dec. 16, 1999) (per curiam).

Koch hired H&S to do pipe-fitting.  Chapa was
injured while moving the pipe.  Koch had a safety
employee at the job site.  Under the Restatement, a
premises owner who retains control over an
independent contractor’s operations will incur a duty
to see that the contractor’s operations are conducted
safely.  The mere presence of the Koch safety
employee was insufficient to establish the control
necessary to impose a duty on Koch to intervene in
the contractor’s work to ensure its safe execution.

Denial of petition concerning settlement
allocation draws dissent.

Texas Workers’ Compensation Ins. Fund v. Serrano,
43 Tex. Sup. Ct. J. 208 (Dec. 16, 1999).

Justice Hecht dissented from the denial of a
petition for review in this case in which the Fund
sought to challenge a settlement allocation that gave
two-thirds of the settlement to the worker’s family
and placed those amounts beyond reach of the
Fund’s subrogation claims.

Lubbock’s adoption of Civil Service Act in 1947
included later amendments requiring arbitration
for police officer and firefighter disputes.

Wilson v. Andrews, 43 Tex. Sup. Ct. J. 220 (Dec. 23,
1999).

Lubbock’s adoption of the Texas Civil Service
Act in 1947 included later amendments that
subjected police officer and firefighter disputes to
arbitration.  While the City and its officials had
standing to argue due process and equal protection
violations, those challenges failed.  Adoption of the
Act did not represent delegation of home rule
authority under TEX. CONST. art. XI, §5.

Complete take-nothing judgment was improper
when challenge was made to the assignment of
only a portion of a malpractice claim.

Mallios v. Baker, 43 Tex. Sup. Ct. J. 254 (Jan. 6,
2000).

Baker sued a bar after being injured while fleeing
police.  His attorney, Mallios, sued the wrong
defendant and limitations ran.  Baker then agreed
with Herron to give Herron a percentage of his
malpractice claim in exchange Herron’s financing the
malpractice suit. 

The trial court determined that the assignment
was improper and granted summary judgment.
Justices Gonzales, joined by Justices Phillips, Enoch,
Hankinson, and O’ Neill, ruled that a complete take-
nothing judgment was improper because Baker
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retained a percentage of his claim.  Justice Hecht,
joined by Justices Owen, Baker, and Abbott,
concurred, but argued that the assignment was void
as a matter of public policy because it gave the
investor substantial control over the claim.  Justices
Enoch, joined by Justice Phillips, concurred but
argued to allow sales of legal malpractice claims. 

Postjudgment motion to add sanctions extended
trial court’s plenary power.

Lane Bank Equip. Co. v. Smith Southern Equip.,
Inc., 43 Tex. Sup. Ct. J. 267 (Jan. 6, 2000).

Three weeks after summary judgment, the
defendant moved to add sanctions which the trial
court did—more than 30 days after the original
judgment.  According to Chief Justice Phillips’
opinion, the sanctions motion qualified under Rule
329b(g) as a post-judgment motion that extended the
trial court’s plenary power.  Justice Hecht concurred
in the judgment only.

Attorney-client privilege rule may not negate
duty element for disclosure malpractice.

Judwin Properties, Inc. v. Griggs & Harrison, 43
Tex. Sup. Ct. J. 289 (Jan. 6, 2000) (per curiam).

In denying a petition for review, the Court
disapproved of the court of appeals’ statement that
the evidentiary rule which concerns the
attorney-client privilege negates the duty element of
a legal malpractice claim brought because of
disclosure of confidential information during a fee
dispute.

“Apex” depositions should have been quashed.

In re Alcatel, 43 Tex. Sup. Ct. J. 278 (Jan. 6, 2000).

In a technology piracy case, Alcatel sought to
depose two top Samsung executives.  According to
Justice Abbott’s majority opinion, in deciding
whether to quash such “apex” depositions, the
district court should inquire separately (1) whether
the official has any unique or superior personal
knowledge of discoverable information, and, if not,

then, (2) whether, after an effort to obtain the
discovery through less intrusive means, (a) the
deposition is calculated to lead to the discovery of
admissible evidence, and (b) the less intrusive means
have been unsatisfactory, insufficient, or inadequate.
As to the immediate case, the depositions of the
Samsung executives should have been quashed.
Dissenting, Justice Enoch argued that an official’s
position can combine with information “to form
unique or superior knowledge” and that the trial
court had discretion to allow the depositions. 

Jurisdiction existed for interlocutory appeal
concerning denial of summary judgment asserting
qualified immunity.

Univ. of Tex. Southwestern Med. Center v. Margulis,
43 Tex. Sup. Ct. J. 288 (Jan. 6, 2000) (per curiam).

A court of appeals has jurisdiction to hear an
appeal from denial of a summary motion based upon
an assertion of qualified immunity even if the
immunity allegations are not supported by evidence.

Prayer for rendition only required denial when
appropriate relief was remand.

Stevens v. Nat’l Education Centers, Inc., 43 Tex. S.
Ct. J. 290 (Jan. 6, 2000) (per curiam).

A jury charge was defective, but the appropriate
remedy was new trial.  Because the petition for
review sought rendition only, it was denied.

“Draft” memo used in connection with decision
on city finance director was “public
information.”

City of Garland v. The Dallas Morning News, 43
Tex. Sup. Ct. J. 303 (Jan. 13, 2000).

Garland’s city manager prepared a memo to the
finance director to terminate his employment.  The
city council considered this draft memo in a closed
meeting.  The city then entered an agreement with
the director which included his resignation.  The
memo was never sent.  The News sought a copy
under the Open Records Act.  Garland, without
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seeking an Attorney General’s opinion, denied the
request and filed a declaratory judgment action.

Justice Baker, joined by Justices Hankinson,
O’Neill and Gonzales wrote the plurality opinion.
Justices Enoch, Phillips, and Abbott concurred but
criticized the plurality’s reliance upon federal
precedent.  Justices Owen (and Hecht) dissented.

Justice Baker’s opinion held that (1) under the
1993 version of the Act, a governmental body may
sue for a declaratory judgment without seeking an
AG opinion, (2) the memo was public because it was
used in connection with official business, (3) there is
a “deliberative process” exemption, but (4) the
exemption is limited to pre-decisional and
deliberative materials concerning policymaking, and
(5) the News was entitled to a jury trial on attorneys’
fees.  The dissent argued that the memorandum was
within the “deliberative process exemption.”

Spouse barred from seeking partition of military
retirement benefits twenty years after divorce.

Havlen v. McDougall, 43 Tex. Sup. Ct. J. 323 (Jan.
13, 2000).

Havlen and McDougall’s 1976 divorce decree
did not apportion his military retirement benefits.  An
amendment by Congress in 1990 prohibited
relitigation of military retirement benefits allocated in
decrees dated before June 25, 1981.  Accordingly,
McDougall’s petition for partition was barred.

Mandamus denied to review order requiring
disclosure of referral to physician by attorney.

In re Avila, 43 Tex. Sup. Ct. J. 327 (Jan. 13, 2000).

Justice Hecht dissented from denial of a
mandamus petition seeking review of an order
requiring plaintiff to state whether her attorney
referred her to a physician for treatment.

Art. 21.21 standing is not limited to insureds and
beneficiaries.

Improper submission of multiple theories in one
question required remand.

Crown Life Ins. Co. v. Casteel, 43 Tex. Sup. Ct. J.
348 (Jan. 27, 2000).

Casteel, an agent, sold “Vanishing Premium”
policies for Crown.  Ensuing litigation included
claims by Crown under Art. 21.21.  Section 16’s
“any person” allows suit by agents, not just insureds
and beneficiaries.  Such standing extends to those
DTPA violations incorporated by Art. 21.21 that do
not require “consumer” status.  The trial court’s
submission, however, of a single broad form question
that included both proper and improper theories
required remand.

Heir cannot disclaim interest in estate she has
previously pledged as security on a note.

Badough v. Hale, 43 Tex. Sup. Ct. J. 358 (Jan. 27,
2000).

Elaine Hale pledged her expectancy in her
mother’s estate as security on a note.  Upon her
mother’s death, she could not disclaim her interest in
her mother’s estate.  Hale’s pledge had amounted to
acceptance of the property as a beneficiary and
precluded her from making the disclaimer.

Mandamus denied on sua sponte new trial.

In re Bayerische Motoren Werke, A.G., 8 S.W.3d
326 (Tex. 2000).

Justice Hecht (and Owen) dissented from denial
of a mandamus petition to review district court’s
granting a new trial on its own motion.

Mandamus review denied on order to reveal
attorney investigation.

In re Texas Farmers Ins. Exchange, 43 Tex. Sup. Ct.
J. 365 (Jan. 27, 2000).

Justices Hecht (and Owen) dissented from denial
of a mandamus petition seeking review of an order
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requiring disclosure of facts gathered via an
attorney’s investigation of a claim.

Election Code civil liability section requires
defendant’s knowingly making an expenditure,
not knowingly violating the law.

Osterberg v. Peca, 43 Tex. Sup. Ct. J. 380 (Feb. 3,
2000).

Osterberg funded campaign ads against Peca.
Osterberg did not report the campaign expenditure
until after the Election Code deadline.  Peca obtained
judgment under the Code for twice the amount of the
expenditure.

In a 5-4 opinion, the Court held that the
language: “knowingly ... makes a campaign
expenditure in violation of [the Code],” requires  a
showing that the expenditure was made knowingly,
not the violation of the Code.  The majority also
determined that the statute’s reporting requirements
were constitutional but found that the requirements
for individuals’ “acting in concert” could not be
imposed on a husband and wife.

Record from Worker’s Comp. Comm’n hearing
may be hearsay in district court.

Nat’l Liability & Fire Ins. Co. v. Allen, 43 Tex. Sup.
Ct. J. 375 (Feb. 3, 2000).

In an administrative hearing, an employer’s
witness denied hearing the worker say that his back
injury was work-related.  The district court denied
the carrier’s effort to introduce this testimony from
the hearing.  The district court had the discretion to
exclude the testimony as hearsay.  The Commission
record is admissible only if it qualifies for admission
under the Texas Rules of Evidence when offered.
Justices Owen and Hecht dissented. 

Citizens of India could bring wrongful death suit
under “equal treaty rights” provision.

Dubai Petroleum Co. v. Kazi, 43 Tex. Sup. Ct. J.
412 (Feb. 10, 2000).

Under the Civil Practice and Remedies Code, a
suit for injury or death to a foreign citizen can be
brought in Texas if the decedent or injured party’s
country of citizenship has “equal treaty rights” with
the United States.  This provision is not a
jurisdictional requirement and allowed citizens of
India to maintain a wrongful death suit.

Expected deterioration was insufficient to
establish landowner’s constructive knowledge of
dangerous condition.

CMH Homes, Inc. v. Daenen, 43 Tex. Sup. Ct. J.
420 (Feb. 10, 2000).

A detached set of stairs to a supply shed was
replaced every 12 to 15 months after the stairs
became unstable.  CMH’s knowledge that the stairs
would become unstable was legally insufficient to
establish constructive knowledge of their dangerous
condition at the time plaintiff was injured.

Insureds’ statutory right to recover deductibles
does not apply to county mutuals.

Fireman’s Fund County Mutual Ins. Co. v. Hidi, 43
Tex. Sup. Ct. J. 434 (Feb. 10, 2000) (per curiam).

Former Ins. Code §21.79E gave insureds a right
to recover deductibles from insurers, but the section
does not apply to county mutuals Under Art. 17.22
of the Code, county mutuals are exempt from the
insurance laws, except such laws as are made
applicable to them by their specific terms.

Quotable Quote

"Injustice anywhere is a threat to 
justice everywhere." 

Martin Luther King, Jr.
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Texas Courts of Ap peals Update
by Peter Kelly 
Miller, Criaco & Kelly, P.C., Houston
and Alan B. Daughtry
Vinson & Elkins, L.L.P., Houston

Assigned Justices May Participate in En Banc
Consideration?

Polasek v. State, No. 01-98-00328-CR, 1999 WL
1081012 (Tex. App. – Houston [1st Dist.] December
2, 1999)(en banc).

In this en banc opinion, the court considered
whether an assigned justice who participated in the
panel decision might also participate in en banc
review of that decision.  Former Rule 79(d) of the
Texas Rules of Appellate Procedure provided:

Where a case is submitted to an en banc
court, a majority of the membership of the
court shall constitute a quorum and the
concurrence of a majority of the court sitting
en banc shall be necessary to a decision.

The former rule mirrored Section 22.223(b) of the
Government Code concerning en banc consideration.
The previous operating procedures of the First
District Court of Appeals limited en banc
participation to elected justices only.  When Rule
79(d) was amended, a new definition of “en banc”
was added:

An en banc court consists of all members of
the court who are not disqualified or recused
and – if the case was originally argued before
or decided by a panel – any members of the
panel who are not members of the court but
remain eligible for assignment to the court.

Tex. R. App. P. 41.2(a).

When the case was heard en banc, the court used
this new definition, and a visiting judge from the
original panel was included.  The vote split evenly, so
another visiting judge was assigned to break the tie.
While it did not happen in this case, the court noted

its concern that the presence of the two visiting
judges could have voted with a minority of elected
judges on the court to defeat a majority of the
elected judges.  The court also questioned whether
the new “en banc” definition conflicted with the en
banc provisions under Tex. Gov’t Code § 22.223(b).
[Editors’ Note: In light of the task force procedures
in the Fourteenth District Court of Appeals, which
utilize an entire panel of assigned justices, the risk
highlighted  by the court is even more likely.] 

Additional Jury Instructions: Be Careful for
What You Ask; You Might Get It.

Kansas City Southern Railway Co. v. Stokes, No.
06-99-00085-CV, 2000 WL 231493 (Tex. App.  –
Texarkana March 2, 2000).

Like Crown Life Ins. Co. v. Casteel, No. 98-
0218, 200 WL 72142 (Tex. Jan. 27, 2000), this case
is yet another example of getting burned by asking
for too much in the charge. Stokes requested, and
obtained, numerous superfluous instructions in a
negligence question regarding the duties owed by a
railroad in a FELA case.  One of these duties was not
conditioned on a standard of reasonable care, and
therefore improper.  Held:  Although there were
many duties for which the railroad could have been
liable, the inclusion of the improper instruction
tainted the entire liability question and required a
new trial. [Moral of the story: If the plaintiff has a
decent shot with the jury, why needlessly supply a
ground for appeal?  At a minimum, if you are
contemplating something unconventional, do not use
broad form submission.]

I’m Not Only the Lead Counsel, But a Fact
Witness Too.

In re Rayne Bahn, No. 02-99-388-CV, 2000 WL
246250 (Tex. App. – Fort Worth March 3, 2000).
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Bahn hired counsel in a dispute over a debt.
Counsel contacted a debt collector about Bahn’s bill,
and was subsequently privy to numerous instances of
unfair debt collection practices.  Counsel proceeded
to file suit for this objectionable conduct and listed
himself as the star witness.  He was disqualified.  On
mandamus review, the court of appeals reversed the
disqualification in part.  The unfair prejudice flowing
from a counsel’s dual role as fact witness and
advocate only arises at trial.  Held: A counsel who is
also a fact witness may still assist in pre-trial
functions.

Practice tip  –  If you will need background facts
or documents to support (or just flesh out) the
challenged ruling on mandamus, submit all such
proof in conjunction with the ruling to be reviewed.
Here, the court struck from the mandamus record
various discovery responses and exhibits that had not
been submitted with or in response to the motion to
disqualify.   Although the documents and discovery
responses had been filed with the court in
conjunction with other aspects of the case, the court
noted: “We do not expect the trial court to be aware
of every document part of the record that has ever
been presented to it.” 

That Motion in Limine May Be a Dispositive
Motion / Be Careful What You Put in Writing.

Janzen v. Fitzpatrick, No. 14-98-00879-CV, 2000
WL 232023 (Tex. App. – Houston [14th Dist.]
March 2, 2000).

This case does not have a lot of substance, but
provides a couple of procedural oddities. In a will
dispute, Fitzpatrick included an objection to
plaintiffs’ standing in her “Motion in Limine.”
Specifically, Fitzpatrick objected that plaintiffs had
not alleged that they were successors to the
beneficiaries identified in the will.  The trial court
sustained the objection and dismissed the entire suit.
Noting the odd procedural posture, the court of
appeals decided to treat the motion as a plea to the
jurisdiction.  Rule of thumb: If someone raises a
jurisdictional objection, take it seriously no matter
what the subject of the document or the procedural
posture of the case.  Having won on her objection to

standing, Fitzpatrick then conceded the existence of
standing in her appellate brief.  Her brief stated that
plaintiffs’ pled that they were successors.  The court
found this statement to be a judicial admission that
plaintiffs had made sufficient allegations of standing.
Be careful what you say in your brief, even if it is
just background.  The court has “discretion to
accept statements made in the briefs as true.”  Id. at
* 3.

Fair Play and Substantial Justice Review of the
Denial a Special Appearance.

Minucci v. Sogevalor, No. 01-98-01221-CV, 2000
WL 232999 (Tex. App. – Houston [14th Dist.]
March 2, 2000).

This case does not involve appellate procedure,
but reflects a seemingly rare jurisdictional holding.
In Minucci, the court reversed the denial of a party’s
special appearance on the ground that the exercise of
jurisdiction violated “traditional notions of fair play
and substantial justice.”  Where minimum contacts
exist, a special appearance is rarely sustained on this
due process ground.  Nonetheless, the court
provided a noteworthy example of the limited
instances where such a complaint may have merit: (1)
when the defendant is international; (2) when the
contacts are truly minimum; and (3) when the
contacts relate only to general jurisdiction, not to the
specific dispute.

File a 306a Motion Within 30 Days of Notice of
Judgment.

John v. Marshall Health Services, Inc., No. 06-99-
00169-CV, 2000 WL 205444 (Tex. App.  –
Texarkana Feb. 23, 2000).

Judgment was signed against John on
September 8, but John did not receive notice of it.
Instead, John was notified by the district clerk on
September 30  –  22 days after the date of the
judgment –  that a judgment had been rendered
against him.  However, the district clerk then told
John the wrong date on the judgment, September 13
instead of the September 8.  John filed a motion for
new trial, just 13 days after receiving notice, and
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within 30 days from the date he believed the
judgment to be.  Sixty days later, John filed a notice
of appeal and a 306a motion to deem his new trial
motion timely filed.  Marshall challenged appellate
jurisdiction. Held: A party must file a 306a motion
within 30 days of receiving notice in order to invoke
the trial court’s plenary jurisdiction.  Justice Grant,
in a concurring opinion, asked the supreme court to
make Rule 306a more equitable.  [Editors’ Note:
Who knows, maybe the supreme court, if the case
gets there, will now “imply” a 306a Motion with the
motion for new trial.]

Another Failure to Properly Request a Partial
Reporter’s Record.

Hilton v. Hillman Distributing Co., No. 06-99-
00092-CV, 2000 WL 174979 (Tex. App. –
Texarkana Feb. 16, 2000).

How rarely the procedures for a partial record
are properly followed, but how costly the
consequences.  The jury answered negatively on
Hilton’s premises liability claims for a construction
site injury.  Hilton sought to limit his appeal to the
trial court’s striking of his main expert witness, but
did not properly follow the procedures for appealing
on a partial record.  He did not file a formal
designation requesting a partial reporter’s record, nor
did he file a limiting statement of the issues to be
raised on appeal.  The failure to follow these
procedures resulted in dire consequences.  Hilton
argued that the trial court had committed reversible
error in failing to admit certain testimony.  Held:
Where a partial record was not properly requested
under Tex. R. App. P. 34.6(c), the court was
required to presume that the omitted portions
rendered the error, if any, harmless. 

A Judgment with a Blank for Prejudgment
Interest Is Final.

Olympia Marble & Granite v. Mayes, No. 01-98-
00845-CV, 2000 WL 19640 (Tex. App. – Houston
[1st Dist.] Jan. 13, 2000).

In this restricted appeal the primary issue
concerns when the judgment became final.  By

substituted service (the return failed to state to whom
the petition was delivered), Mayes obtained a default
judgment against Olympia.  The first default
judgment was signed in November.  It awarded
prejudgment interest, but the trial court drew a line
through the space in which a prejudgment interest
amount would have been inserted and initialed the
blank.  In January the trial court filed an “amended
final judgment” which contained an amount for
interest.

Olympia filed a restricted appeal six months after
the January judgment, and Mayes argued that the
court did not have jurisdiction.  The court noted that,
when the rate and means of calculating interest is a
matter of law, it need not be included in the
judgment.  In such cases, the calculation of the
interest would be a ministerial act.  The court
distinguished cases in which the record revealed a
fact issue as to when interest would accrue (i.e.,
tolling of interest for settlement offers, dispute on
accrual, etc.).  Held: When the record (not the
judgment itself) establishes the accrual of interest as
a matter of law, and the record does not contain any
factual circumstances which would impact the
calculation of interest, a judgment failing to include
an amount for prejudgment interest is final for
purposes of appeal.   The court further held that the
January Judgment was merely a nunc pro tunc order
fixing interest, and was not within the court’s plenary
power.  Justice Davie Wilson dissented. [Editors’
note: Under this holding, the judgment itself would
not be required to evidence these necessary facts,
and, despite the obvious blank, would not be reliable
information on finality.   Instead, a defaulting
defendant would have to search (and pay for
transcription of) the record just for finality purposes
instead of relying on the previous incomplete
judgment and the later final judgment.]

Preserve Error by Filing with a Judge when the
Courthouse Is Closed.

In re Mark Cuban, No. 05-99-02186-CV, 2000 WL
175131 (Tex. App. – Dallas Feb. 16, 2000).

On December 22, 1999, a visiting judge granted
an ex parte TRO against the owner of the Dallas
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Mavericks. [Probably a fan seeking to enjoin Cuban
from signing Dennis Rodman.] The order set a
hearing on an application for a temporary injunction
for January 5, 2000, and ordered the parties to
appear before the visiting judge on December 27,
1999.  Cuban had a valid objection to the visiting
judge, but nowhere to file it  –  the clerk’s office was
closed December 23-26.  The solution: Cuban filed
the objection with the elected judge of another
county court at law.  Held: A document may be filed
with a judge under Tex. R. Civ. P. 74, and the
objection need not be given to the objected-to judge
in order to be effective.  

Objections to Defects in Form Must be Raised in
the Trial Court; Objections to Substance May Be
Raised on Appeal.

Grotjohn Precise Connexiones International, S.A. v.
JEM Financial, Inc., No. 06-98-00161-CV, 2000
WL 192578 (Tex. App. – Texarkana Feb. 18, 2000).

Just a refresher for error preservation in the
summary judgment context.  Objections to defects of
form in summary judgment affidavits, such as a lack
of personal knowledge, must be raised in the trial
court, but they may be raised as late as the summary
judgment hearing.  The objection must be made
before the court renders the summary judgment,
however.  Objections as to the substance of the
affidavits, such as being merely a legal conclusion,
may be raised for the first time on appeal of the
summary judgment.  Even if the affidavits contain
improper legal conclusions, the court may review the
factual assertions upon which the conclusions are
based in order to determine whether an issue of
material fact exists.

Keep Your Lead Counsel Designations Current.

Hernandez v. Koch Machinery Co., No. 01-98-
00768-CV, 2000 WL 210413 (Tex. App. – Houston
[1st Dist.] Feb. 24, 2000).

This bill of review involves whether a petitioner
who did not receive notice of a dismissal from the
clerk is required to prove also that the failure to
present a defense was through no fault of his own.

An associate at the Law Offices of John M. O’Quinn
& Associates was designated as lead counsel for
Hernandez.  That associate left, but the firm did not
file a new designation of counsel –  although the case
was retained.   The court later sent a notice to the
former associate, who forwarded it to his former
firm, that the case would be dismissed for want of
prosecution.  The firm filed a motion to retain, which
was granted, but still did not change the lead counsel
designation.  Half a year went by without any further
action, and the court again sent out a notice.  No
motion to retain was filed, and this time the case was
dismissed.  

Hernandez filed a bill of review, and the trial
court granted partial summary judgment finding that
all of the equitable requirements had been met.
Hernandez had argued that the clerk’s  failure to
send notice to his current counsel notice was in effect
“official misinformation” for which the bill of review
standards were relaxed on the issue of petitioner’s
own negligence.  The court of appeals disagreed,
noting that, on the issue of absence of fault, the
supreme court had done away with distinctions
between official “misinformation” and official
“mistake.” The court then reviewed the record to
determine whether Hernandez had conclusively
established that the dismissal did not result from his
negligence or fault.  The case had been inactive for
an extended period of time, and Hernandez had failed
to designate correct lead counsel.  The court held
that these factors raised issues of fact on Hernandez’
absence of fault.

An Abuse of Discretion to Delay Ruling on
Arbitration until Completion of Discovery. 

In re MHI Partnership, Ltd., 7 S.W.3d 918 (Tex.
App.  –  Houston [1st Dist.] 1999). 

Should discovery be stayed pending interlocutory
appeal of a ruling on a motion to compel arbitration?
MHI Partnership suggests “yes.”  The trial court
deferred ruling on a motion to compel arbitration.
MHI filed an original proceeding challenging the
deferral.  Held:  Noting that the issue was one of
first impression in Texas, the court held that a trial
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court abuses its discretion when it defers ruling on a
motion to compel arbitration until completion of
discovery.  The court noted that such a delay would
deprive a movant of the rapid, inexpensive alternative
to traditional litigation for which it had contracted.
While MHI Partnership involved the deferral of
ruling, the policy reasons supporting its holding
would also suggest that continuation of discovery on
issues not related to the enforceability of an
arbitration clause pending appeal might constitute an
abuse of discretion.

Defects in Service in a Restricted Appeal.

Hercules Concrete Pumping Service, Inc. v. Bencon
Mgmt. & Gen. Contracting Corp., No. 01-99-00665-
CV, 2000 WL 146956 (Tex. App. – Houston [1st
Dist.] Feb. 10, 2000).

By restricted appeal, Hercules challenged a
default judgment which had been taken against it.
The return indicated that George Brock of Hercules
Pumping had been personally served with citation.
The return did not indicate that Brock was the
registered agent (he was), nor did the return
correctly name the defendant as named in the
citation, Hercules Concrete Pumping Service, Inc.
On review of a default judgment, there are no
presumptions in favor of valid service.  Held: The
failure to identify the position or authority of the
person served and the failure to repeat the correct,
full name of the defendant in the return constitutes
error on the face of the record in support of a
restricted appeal.  Practice tip – Review returns
carefully.  They may be amended during the trial
court’s plenary power.
 
Defects in Service II.

Dolly v. Aethos Communications Systems, Inc., No.
05-99-00257-CV, 2000 WL 5202 (Tex. App.  –
Dallas Jan. 6, 2000).

Another successful restricted appeal based upon
a sloppy return of service.  Aethos obtained an order
authorizing substituted service by leaving the
citation, petition and order with a person over the
age of sixteen or by posting copies to the front door.

The return stated that Dolly had been served in
person, but typed underneath was the language
“POSTED TO THE FRONT DOOR.”  The court
found this inconsistency to constitute error.  The
court also detailed numerous other defects equally
supportive of a restrictive appeal.  The return did not
state what was posted to the front door; it did not
state that a copy of the order authorizing substituted
service had been provided; language  relating to
service was typed under the verification, which only
verified the “foregoing”; the verification did not state
the facts of service; and finally, the phrase that
service was “executed pursuant to the rules of civil
procedure” was a mere legal conclusion that did not
support proper service.

That’s why they call it the Supreme Court.

Bossley v. Dallas County Mental Health and Mental
Retardation, No. 05-99-00081-CV, 1999 WL
993901 (Tex. App.--Dallas Nov. 2, 1999).

Trial court granted summary judgment in favor of
appellees, but the Dallas Court of Appeals reversed
and remanded the case back t the trial court.  The
Court of Appeals’ judgment was appealed by writ of
error to the Texas Supreme Court, which reversed
and rendered in favor of the appellees (restoring the
trial court’s summary judgment).  The Texas
Supreme Court overruled appellants’ motion for
rehearing and the United States Supreme Court
denied appellants’ petition for writ of certiorari.

After the Texas Supreme Court rendered
judgment in favor of appellees but before mandate
issued, appellants filed a motion for new trial in the
trial court, asserting 1) that the Texas Supreme
Court had exceeded its jurisdiction because it
misstated, and thereby determined, certain facts in its
opinion, and 2) that the court fail to account for
appellants’ nonsuit of one of the defendants before
the trial court had rendered judgment.

The Court of Appeals ruled against appellants.
The trial court had lost its jurisdiction to entertain a
motion for new trial thirty days after entry of
judgment.  Further, the Texas Supreme Court’s
rendition of judgment excluded any possibility of a
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new trial.  Once an appellate court renders
judgment, the trial court has no jurisdiction to
review or interpret the appellate judgment but must
observe the judgment as it was framed by the
appellate court.

The appeal of the judgment of a small claims
court ends at county court. 

Lederman v. Rowe, 3 S.W.3d 254 (Tex. App.--Waco
1999)

Appellant suffered a default judgment for
$429.85 in small claims court and then appealed to
county court at law for a trial de novo.  The county
court at law dismissed the appeal for lack of
jurisdiction and granted appellee’s motion for costs
and $7,300 in attorney fees.  Appellant filed a notice
of appeal from the county court at law’s judgment.

An appeal from a small claims court judgment is
to a county court or county court at law in a de novo
proceeding.  Tex. Gov’t Code Ann. § 28.053(a) &
(b) (Vernon 1988).  The judgment of the county
court or county court at law on the appeal is final.
Id. at § 28.053(d).  The word “final” means that a
court of appeal does not have jurisdiction to review
a county court at law judgment of the appeal of a
suit that originated in small claims court.
Accordingly, the court of appeals dismissed the
appeal for want of jurisdiction.

Deadline for filing a motion for rehearing en banc
is the expiry of plenary power.

Davis v. The Methodist Hospital, 4 S.W.3d 389
(Tex. App.--Houston [1st Dist.] 1999)

Davis sued several parties, including Methodist,
for libel.  The trial court granted summary judgment
in favor of Methodist on the ground of immunity.
Davis appealed, and on July 15, 1999 the court of
appeals held that the summary judgment was
properly granted.  On July 30, Davis filed a motion
for rehearing, which was denied on August 20.
Davis filed a motion for rehearing en banc on
September 23.  

The court noted that a second motion for
rehearing may be brought within fifteen days after the
disposition of the first such motion if the court “(a)
modifies its judgment; (b) vacates its judgment and
renders a new judgment; or (c) issues an opinion
overruling a motion for rehearing,” Tex. R. App. P.
49.5, but that none of those situations obtained here.
A motion for rehearing en banc, on the other hand,
can be brought at any time while the court has
plenary jurisdiction.  A court of appeals’ plenary
power expires “(a) 60 days after judgment if no
timely filed motion to extend time or motion for
rehearing is then pending; or “b) 30 days after the
court overrules all timely filed motions for rehearing
and motions to extend time to file a motion for
rehearing.”  Tex. R. App. P. 19.1.  In this instance,
the court’s plenary power expired 30 days after the
August 20 ruling on the motion for rehearing, on
September 19.  Because that day was a Sunday, the
last day for filing the motion for rehearing en banc
was September 20, 1999.  Tex. R. App. P. 4.1(a).
Davis missed the deadline by three days, so the court
dismissed the motion.

Court of appeals now empowered to vacate a trial
court’s judgment by agreement of the parties.

Young Materials Corp. v. Smith, 4 S.W.3d 84 (Tex.
App.--Waco 1999).

The parties to the appeal settled their underlying
dispute after the court of appeals had assumed
jurisdiction over the matter.  The parties asked the
court “to vacate the judgment of the trial court and
dismiss the appeal and the entire cause.”  In granting
the agreed motion, the court noted that prior to the
effectuation of the new rules of appellate procedure,
the court of appeals did not have the authority to
vacate a trial court’s judgment and cited to
Rothlander v. Ayala, 943 S.W.2d 546 (Tex. App.--
Waco 1997, no writ).  New Rule 43.2(e) now
specifically authorizes a court of appeals to vacate
a trial court’s judgment; new Rule 42.1(a)
specifically authorizes a court of appeals to dispose
of an appeal in accordance with an accordance with
an agreement signed by all parties or their attorneys
and filed with the clerk.
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In the absence of a reporter’s record, the trial
court’s judgment gets the benefit of every
presumption. 

Arevalo v. Millan, 1999 WL 1054249 (Tex. App.--
Houston [1st Dist.] Nov. 18, 1999)

In this appeal of a final decree of divorce
awarding managing conservatorship to the appellee,
the appellant did not file a reporter’s record.  In
affirming the decree, the court of appeals noted that
when there is no reporter’s record, the court must
indulge every presumption in favor of the trial
court’s findings and presume that sufficient evidence
was introduced to support the trial court’s findings
of fact.

Both parties made allegations of violence, but in
the absence of a reporter’s record the court had no
way of determining whether the allegations were
supported by evidence.  A court-ordered social study
that had been filed with the court was considered,
but it did not support any accusation of a history or
pattern of violence by either party.  After indulging
every presumption in favor of the trial court’s finding
that it is in the children’s best interest for the appellee
to be the parent to establish the primary residence of
the children, the court of appeals held that the trial
court did not abuse its discretion in so ruling.

Cite to the record--the court of appeals is not
going to do your work for you.

Labrador Oil Co. v. Norton Drilling Co., 1 S.W.3d
795 (Tex. App.--Amarillo 1999)

Norton, a drilling contractor, sued Labrador, an
oil and gas well operator, for breach of contract, and
Labrador counterclaimed for negligence, fraud,
breach of contract, and DTPA violations.  During the
trial of the matter, Norton complained that
Labrador’s pleading were insufficient to raise certain
defenses, and Labrador sought leave to file a trial
amendment to correct the deficiency.  The trial court
denied leave, and Labrador contended to the court of
appeals that the denial constituted reversible error.
Labrador’s brief, however, made no reference to
either any objections made by Labrador or any

rulings made by the court in that regard.  In
overruling the issues, the court of appeals
reemphasized that under Texas Rule of Appellate
Procedure 38.1(h), Labrador as appellant had the
burden of directing the court to the portions of the
record that supported its complaint.  “A court of
appeals is not required to search a voluminous record
without guidance from appellant to determine
whether an assertion of reversible error is valid.”

As a corollary, if it’s not in the record, it didn’t
happen.

Carson v. Gomez, 2000 WL 190175 (Tex. App.--
Houston [1st Dist.] Feb. 17, 2000).

Carson, an inmate, filed a civil suit against several
prison guards, claiming they beat him.  On appeal,
Carson alleged for the first time that the trial court
erred in not discharging a jury panel that saw Carson
enter the courtroom while wearing prison garb and
handcuffs.

The court of appeals noted that the prison garb
could hardly be prejudicial, as Carson’s incarceration
was a fact central to the suit.  As to the belly chain
and handcuffs, the court went on to state that while
the record revealed that Carson was led in to the
courtroom in handcuffs and chains, nothing other
than Carson’s statements in his appellate brief
suggests he was restrained during the trial.  The two
judges signing the opinion, while acknowledging
Tex. R. App. P. 38.1(f), stated, “We doubt that rule
38.1(f) requires us to take a felon’s word without
any record references.”  In the absence of any record
references to the use of chains or other restraints
during the trial, then, the court affirmed the trial
court’s judgment.

Not central to the court’s ruling was its
observation that “if jurors saw appellant enter the
courtroom with handcuffs and then saw him tried
without them, they would likely assume that he
posed no danger and had been handcuffed in transit,
as any prisoner would have been, only to prevent
escape.  The removal of handcuffs is the ultimate
statement that one is not so dangerous that he
requires them.”  The court does not refer the reader
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to any testimony in the record concerning the
psychology of jurors. 

Justice Cohen wrote the opinion and was joined
by Justice Nuchia.  Justice Duggan filed a vociferous
and well-reasoned dissent.  Justice O’Connor
requested en banc reconsideration, which was
overruled by a majority of justices on the court.
Justice O’Connor dissented from the overruling and
joined Justice Duggan’s dissent. 

Ruling on motion to show authority is not
susceptible to mandamus. 

In re Roberts, 2000 WL 254338 (Tex. App.--San
Antonio, Mar. 8, 2000)

A trial court’s ruling on a Tex. R. Civ. P. 12
motion to show authority can be remedied by appeal,
so the relator’s motion for emergency relief and
petition for mandamus are denied.

Bankruptcy of appellant suspends all appellate
deadlines. 

Costilla Energy, Inc. v. GNK, Inc., 2000 WL 235128
(Tex. App.--Waco Mar. 1, 2000)

The trial court signed a final judgment on a jury
verdict on August 18, 1999, and appellants timely
filed motions for rehearing and notices of appeal.
Appellant filed a voluntary petition for bankruptcy on
September 3.  Under Tex. R. App. P. 8.2, a
bankruptcy filing suspends all appellate deadlines,
in this case since September 3.  The bankruptcy
court lifted the automatic stay, and appellant moved
the court of appeals to reinstate the appeal 

In this opinion, the court reinstated the appeal.
While the appeal was suspended, the court received
the clerk’s record on December 20, and the court
deems it filed the date of the reinstatement, March 1.
The reporter’s record is due 120 days after the notice
of appeal, but that period begins to run anew on the
date of reinstatement, so it is due on June 29, 2000.
That date will also trigger the regular briefing
schedule.

Order vacating arbitration award and directing
rehearing is equivalent to a motion for new trial
and not appealable.

Prudential Sec., Inc. v. Vondergoltz, 2000 WL
123763 (Tex. App.--Houston [14th Dist.] Feb. 3,
2000)

After Prudential terminated Vondergoltz’s
employment, the parties went to arbitration.  The
arbitration panel awarded recovery to Prudential;
Prudential filed an application with the trial court to
confirm the award and Vondergoltz filed an
application to vacate.  The trial court denied the
application to confirm, granted the application to
vacate, and ordered rehearing before a new
arbitration panel.  Prudential appealed the trial
court’s decision.

Vondergoltz contended that Prudential’s appeal
should be dismissed because an appeal of an order
vacating an arbitration award and directing rehearing
is an interlocutory order not appealable under the
Texas General Arbitration Act, Tex. Civ. Prac. &
Rem. Code § 171.098(a)(5).  Prudential contended
that the order denying confirmation of an arbitration
award is appealable under the Act, id. at §
191.098(a)(3), and that the trial court’s order
directing rehearing before a new panel commences
the arbitration process anew, thereby making it a
final order.

The court of appeals construed the statute by
giving effect to all the words and treating none as
surplusage, focusing on the phrase “without directing
a rehearing.”  The court held that except with regard
to the party requesting it, an order denying
confirmation of an arbitration award is the functional
equivalent of an order vacating an award.  Because
the statute expressly authorizes appeals of orders (a)
denying confirmation of an award and (b) vacating an
award without directing a rehearing, “it most
logically follows that an appeal is not allowed for
orders denying confirmation or vacating an award
where rehearing is allowed to either.”  The court
went on to analogize the trial court’s order to orders
granting motions for new trial, which are not
appealable under Texas law.
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Order directing parties to trial is not a temporary
injunction and therefore not appealable.

Pinnacle Gas Treating, Inc. v. Read, 2000 WL
130651 (Tex. App.--Waco Feb. 2, 2000)

Pinnacle filed several condemnation suits; Read
and other appellees counterclaimed.  The trial court
dismissed the condemnation proceedings but directed
the cause to proceed to trial on the counterclaims.
Pinnacle challenged the trial courts order through a
direct appeal.

The court of appeals noted that appeals may be
taken only from final judgments, and that
interlocutory appeals may be appealed only if
permitted by statute.  Pinnacle contended that the
trial court’s order granted or refused a temporary
injunction, but the court of appeals found that the
order neither related to an injunction nor disposed of
all parties and issues.  The appeal was dismissed for
want of jurisdiction. 

Appeal of one-year protective order between
former spouses is not moot.
 
In the Matter of Cummings, 2000 WL 210235 (Tex.
App.--Corpus Christi Feb. 17, 2000)

Former spouses filed applications for protective
orders against each other; the trial court granted the
husband’s application, denied the wife’s application,
and entered a protective order against the wife, who
then appealed.  After finding that the one-year
protective order is a final judgment and therefore
appealable, the court of appeals turned to the issue of
mootness.  At oral argument, both parties addressed
the question of whether the appeal was moot, both
urging the court to conclude that it was not.  

Texas courts have recognized two exceptions to
the mootness doctrine, the “capability of repetition
yet evading review” exception and the “collateral
consequences” exception.  The court noted that
although the one-year protective order expired
before an appellate opinion could be rendered, the
issue is indeed capable of repetition yet evading
review.  The court also held that because the subject

of a protective order carries a social stigma and
triggers other legal repercussions under the Family
Code, this case also falls under the collateral
consequences exception.  After holding the appeal
was not barred by mootness, the court of appeals
affirmed the order of the trial court.

If a statute authorizes interlocutory appeals in
cases with multiple plaintiffs, it does not
authorize them for cases with multiple
defendants.

Labrador Oil Co. v. Norton Drilling Co., 1999 WL
1220026 (Tex. App.--Amarillo Dec. 9, 1999)

The court of appeals was presented with the
question of whether an interlocutory appeal of a
venue determination is available in a case where there
are multiple defendants, not multiple defendants.
Section 15.005 of the Civil Practice and Remedies
Code, which deals with venue in cases with multiple
defendants, does not permit interlocutory appeals,
which are available only if authorized by statute.
Undaunted, appellants referred the court to § 15.003,
which is entitled “Multiple Plaintiffs and Intervening
Plaintiffs, specifically to subsection (c), which seems
to allow an interlocutory appeal to “any person” and
not only to “plaintiffs.”

The court of appeals declined to read subsection
(c) in isolation from the remainder of § 15.003,
finding that “it is apparent that [§ 15.003] does not
consist of three separate and distinct paragraphs.
Rather, the whole section deals with situations in
which there are multiple plaintiffs.”  Holding that §
15.003 authorizes interlocutory appeals only in cases
with multiple plaintiffs, not multiple defendants, the
court dismissed the appeal for want of jurisdiction. 

Recording of judgment in foreign state does not
disturb status quo so court of appeals’s
temporary orders were not violated.

McDill Columbus Corp. v. University Woods
Apartments, Inc., 7 S.W.2d 923 (Tex. App.--
Texarkana 2000)
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University Woods obtained a nearly seven million
dollar judgment against McDill and others, four
million dollars of which was punitive damages.
McDill appealed under Tex. R. App. P. 24 the trial
court’s refusal to accept alternate security and asked
the court of appeals to issue temporary emergency 

orders to preserve the status quo pending the
resolution of the appeal.  The Texarkana court, to
which the case was transferred from the Fourteenth
Court of Appeals in Houston as part of the docket
equalization program, issued the temporary orders on
December 6.  On December 8, University Woods
filed a “Notice of Recording of Foreign Judgment” in
Florida.

After reviewing the relevant Florida statute, but
without asking for briefing from either party, the
court of appeals concluded that the recordation of a
Texas judgment in Florida does not disturb the status
quo, which is the last peaceable, noncontested status
that preceded the pending controversy.  Rather, the
recordation merely protects the judgment creditor’s
interests and does not amount to an attempt to
execute on or enforce the judgment.  Further steps
are required to take such action, and since University
Woods had not taken those steps, the temporary
orders were not violated.   In so holding, the court
ignored that portion of the Florida statute that places
on the judgment debtor the affirmative burden of
seeking to stay the enforcement of the judgment after
recordation; that burden-shifting should have been
held constitute an alteration of the relative rights of
the parties to property located in Florida.

Quotable Quote

"Laws are like
sausages,

it is better not to see
them being made."

Otto von Bismarck
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Fifth Circuit Civil Appellate Up date
by Marcy Hogan Greer
Fulbright & Jaworski L.L.P., Austin

Arbitration

Harvey v. Joyce, 199 F.3d 790 (5th Cir. 2000)

The court of appeals reversed the district court’s
denial of defendants’ motion to stay litigation
pending arbitration.  At issue was the scope of an
arbitration clause that required the parties to “submit
all disputes relating to a financial accounting of their
past financial dealings” to a neutral accountant for
rendition of a final, binding decision.  The parties had
apparently had a past history of multiple financial
dealings which had given rise to several disputes.
The arbitration clause was in an agreement designed
to put an end to these disputes so that they could go
forward with more future financial dealings.

The court of appeals reviewed the district court
order de novo pursuant to its established analytical
framework for determining arbitrability.  First, the
court is to employ the rules of contract construction
to determine the intent of the parties.  Although the
Federal Arbitration Act requires that  all doubts
concerning the scope of arbitrable issues be resolved
in favor of arbitration:

[a] finding that the scope of the arbitration
clause is vague does not automatically
catapult the entire dispute into arbitration.
Rather, such a finding creates a presumption
in favor of arbitration.  This presumption can
be overcome with clear evidence that the
articles did not intend the claim to be
arbitrable.

(citing Moses H. Cone Mem. Hosp. v. Mercury
Constr., 460 U.S. 1, 24-25 (1983)).  The court of
appeals agreed with the district court that the term of
the agreement was “vague,” but found the district
court erred in concluding that none of the claims at
issue fell within the vague term.  The vagueness and
doubt resulting from the “sloppy drafting” required
that the term be decided in favor of arbitration.

The parties offered divergent interpretations of
the arbitration agreement, and the court of appeals
rejected each as “contrary to the rules of contract
construction.”  The plaintiffs argued that the
arbitration clause was subject to an unfulfilled
condition precedent because the entire agreement
was predicated on the fulfillment of certain
contractual objectives that had not been reached.
The court of appeals disagreed that the arbitration
clause was itself subject to any condition precedent,
citing Prima Paint Corp. v. Flood & Conklin Mfg.
Co., 388 U.S. 395, 403-04 (1967) (holding that
arbitration agreements embedded in a contract are
separable from the underlying agreement), in support
of its conclusion.

Good quote: In determining whether the
plaintiffs’ claims fall within the parameters of a vague
or ambiguous scope of arbitration provision, the
courts’ “inquiry is not guided by the legal labels
attached to the plaintiffs’ claims; rather it is guided
by the factual allegations underlying those claims.”
It analyzed each cause of action and found that the
factual allegations underlying each claim were within
the scope of the arbitration agreement.

The court also addressed the issue of whether the
defendant corporation, which was not a signatory to
the agreement containing the arbitration provision,
would be entitled to a stay pending arbitration of the
claims against the defendant who was a signatory.
The court acknowledged that because the defendant
corporation was not a signatory, it had no right to
compel arbitration; however, the court believed that
the corporation was entitled to a stay of the claims
against it pending the outcome of the arbitration with
the signatory defendant.  In the court of appeals’
view, the claims against the non-signatory derived
from the conduct  of the signatory and were thus
“based on the same operative facts and are inherently
inseparable from the claims against [the individual
defendant].”  Thus, forcing the defendant
corporation to try the case would essentially defeat
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the arbitration agreement entered into by the
signatory parties.

Arbitration/Challenge to Award

Williams v. CIGNA Fin. Advisors, Inc., 197 F.3d
756 (5th Cir. 1999)

Plaintiff, a former employee of Cigna, appealed
from a district court judgment confirming an
arbitration award against him that (i) rejected his
claims under the Age Discrimination and
Employment Act and (ii) granted defendants’
counterclaims against him regarding unpaid
promissory notes held by one of the defendants.  The
court of appeals affirmed.  Cigna claimed that the
plaintiff’s “abysmal” sales record and his
indebtedness to the company (advances on future
commissions and loan for purchase of
computer)—not his age—were the reason for the
company’s decision to terminate him from active
agent status.  Williams filed suit in state court, which
was eventually removed to federal court and stayed
pending arbitration.  The arbitration panel issued a
written opinion denying his ADEA claims and
holding Williams responsible for the outstanding
indebtedness to the company.  Williams then moved
the district court to vacate the arbitration award, and
the defendants cross-moved to confirm it.  The
district court specifically rejected certain of Williams’
arguments and ultimately concluded that the award
should be affirmed.

Williams first maintained that he was not bound
by the arbitration agreement.  Review of a district
court decision confirming an arbitration award on the
ground that the parties agreed to arbitrate is similar
to review of any other district court order finding an
agreement between the parties—findings of fact are
reviewed to determine whether they are “clearly
erroneous,” while questions of law are reviewed de
novo.

The court of appeals noted that the standard of
review under the FAA permits an arbitrator’s award
to be set aside only in very unusual circumstances,
including corruption, fraud or undue means, or
excess of the arbitrator’s powers.  The Fifth Circuit

noted that there are also certain non-statutory
standards of judicial review to challenge arbitral
awards, including (i) an award contrary to public
policy, (ii) an arbitrary and capricious award; and (iii)
an award’s failure to draw its essence from the
underlying contract.  In 1995, the Supreme Court
decided First Options of Chicago, Inc. v. Kaplan,
514 U.S. 938, 948 (1995), in which it approved of
the “manifest disregard” standard of review.  The
court of appeals agreed with the plaintiff that First
Options permits a federal court to vacate an
arbitrator’s award “for manifest disregard of the law.
. ..”  This standard applies to all FAA cases,
including employment discrimination awards.  As
part of this analysis, “the judicial review of arbitral
adjudication of federal statutory employment rights
under the FAA and the ‘manifest disregard of the
law’ standard ‘must be sufficient to ensure that
arbitrators comply with the requirement of the
statute at issue.’” (quoting Gilmer v.
Interstate/Johnson Lane Corp., 500 U.S. 20, 32 n.4
(1991)).

In construing and applying the “manifest
disregard of the law” standard, the court of appeals
reviewed the approaches adopted by various circuits.
It concluded by agreeing with the D.C. Circuit that
“in the statutory context, the ‘manifest disregard of
the law’ standard must be defined in light of the
bases underlying the Court’s decisions in Gilmer-
type cases.’” (quoting Cole v. Burns Int’l Sec.
Servs., 105 F.3d 1465, 1487 (D.C. Cir. 1997)).  The
court adopted a two-part test for engaging in
manifest disregard analysis: (i) the court must start
with the presumption that the award is appropriate
unless it is manifest that the arbitrators acted
contrary to applicable law; and (ii) if it is manifest
that the arbitrators acted contrary to applicable law,
“‘the award should be upheld unless it would result
in significant injustice, taking into account all of the
circumstances of the case, including powers of
arbitrators to judge norms appropriate to the
relationship between the parties.’” (quoting IAN R.
MACNEIL, ET AL., FEDERAL ARBITRATION LAW §
40.7.2.6, at 40:95).  Because the court of appeals
concluded, based upon a review of the information
available (including a verbatim transcript of the
arbitration proceedings) that it was “not manifest that
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the arbitrators acted contrary to the law in rejecting
[the] ADEA age discrimination and retaliation
claims,. . . [it] need not undertake the second step of
the manifest disregard analysis. . ..”  In its view, the
evidence presented “solidly supports” a finding that
CIGNA terminated the plaintiff’s active agent’s
status because of his sales performance and rising
indebtedness to the company, and not because of his
age.  The court also found that the decision on the
plaintiff’s retaliation claim was not manifestly
contrary to applicable law.

The Fifth Circuit also upheld the arbitrator’s
order to the extent it ordered the plaintiff to pay
$3,150 as his one-half share of the forum fees.  The
Court did not believe that Gilmer prohibited a
discrimination plaintiff from paying a share of forum
fees.  The fact that the plaintiff had to pay part of the
forum fees did not render the arbitral forum an
inadequate substitute for judicial forum.  The court
also noted that the evidence before it did not indicate
that the plaintiff was either unable to pay his part of
the forum fee or that they were prohibitively
expensive for him.  In fact, at one point during the
arbitration hearing, Williams had indicated that he
was making more than “6 figures” in income as of
October of that year.  The court left open the
possibility that expensive arbitration and arbitrators’
fees might, in an appropriate case, present a situation
where an employee is deprived of the benefit of the
antidiscrimination statutes as a result of mandatory
arbitration.

Attorney-Client Privilege/Deposition of Counsel

Nguyen v. Excel Corp., 197 F.3d 200 (5th Cir. 1999)

In this appeal, Excel Corporation appealed an
order requiring its counsel to submit to a deposition.
Excel argued, among other things, that it did not
waive the attorney-client privilege, but even if it did,
its executives, rather than its counsel, should be
deposed about the previously privileged matters. 

Before the deposition of Excel’s counsel was
sought, Excel executives testified about privileged
attorney-client communications.  They testified about
the directions that they provided their attorneys and

about legal research undertaken by their attorneys.
Objections were raised when the appellees sought to
elicit the attorneys’ conclusions as to their research,
but the Fifth Circuit determined those objections
were “too little, too late.”  “[D]isclosure of any
significant portion of a confidential communication,”
it explained, “waives the privilege as to the whole.”
(citations omitted).  

Finding that Excel waived its attorney-client
privilege, the court considered Excel’s argument that
its executives rather than its counsel, should be
deposed.  The Fifth Circuit explained that under Rule
26(c) of the Federal Rules of Civil procedure, “[f]or
good cause shown, a district court may order that
discovery be had by a method other than that
selected by the party seeking discovery.”  The court
went on to state that because depositions of
opposing counsel are disfavored generally, “one
would suspect that a request to depose opposing
counsel generally would provide a district court with
good cause to issue a protective order.”
Nevertheless, the Fifth Circuit held the district court
did not abuse its discretion in concluding that defense
counsel were subject to deposition by the appellees.

Class Action/Injunction/Declaratory Relief

Washington v. CSC Credit Services, Inc., 199 F.3d
263 (5th Cir. 2000)

Defendants appealed from an order certifying a
class of consumers who alleged that defendant credit
reporting agencies had failed to maintain “reasonable
procedures” before disclosing their credit reports.
The plaintiff class complained that the defendants had
violated the Fair Credit Reporting Act (“FCRA”).

The court of appeals first addressed the issue of
the plaintiffs’ standing to bring claims for violation of
the FCRA absent proof that their credit reports had
been disclosed in violation of the statute’s terms.
The court of appeals followed the reasoning of two
district courts which it concluded that “‘[i]t makes no
sense for a consumer whose file was disclosed only
for permissible purposes to nevertheless be able to
challenge the reasonableness of the consumer
reporting agency’s procedures.’” (quoting Andrews
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v. Trans Union Corp., 7 F. Supp.2d 1056, 1067
(C.D. Cal. 1998)).  Since the actionable harm that
the FCRA is designed to address is “improper
disclosure, not the mere risk of improper disclosure”
that might arise when reasonable procedures are not
met, and the court required that a plaintiff bringing a
private cause of action under the “reasonable
procedures” provision the FCRA had first to show
that the reporting agency had violated the statute in
releasing the report.  Since this error permeated the
findings necessary to support class certification under
Federal Rule of Civil Procedure 23(b)(3)—the
superiority and predominance alternative of the class
action rule—that part of the order was also set aside.

The court of appeals additionally reversed the
alternative certification of the class under Rule
23(b)(2), which permits certification when class
members seek the same declaratory or injunctive
relief on behalf of the class.  Reading the FCRA not
to permit private litigants a claim for injunctive relief,
the court of appeals noted that the statute expressly
granted the Federal Trade Commission (“FTC”) the
authority to pursue injunctive relief, yet it did not
offer a similar remedy to private litigants.  The court
of appeals held that the plaintiffs could not seek
declaratory relief to use as a basis for later prompting
the FTC to request injunctive relief, because doing so
would effectively permit plaintiffs to bypass the
statutory limitation that only the agency  could seek
an injunction.

Further, the court of appeals believes that
monetary damages—rather than declaratory
relief—was the predominant form of relief the
plaintiffs were seeking.  The money damages sought
did not “flow from ‘the declaratory relief.’” As a
result, the class could not be maintained as an
injunction or declaratory class pursuant to Rule
23(b)(2). 

Employment Discrimination/First
Amendment/Ministerial Exception

Starkman v. Evans, 198 F.3d 200 (5th Cir. 1999)

The Fifth Circuit in this case upheld the district
court’s grant of summary judgment to the defendants

based on the “ministerial exception” to employment
discrimination claims.  The Fifth Circuit first
articulated the “ministerial exception” in the case of
McClure v. Salvation Army, 460 F.2d 553 (5th Cir.
1972) (holding that the application of the provisions
of Title VII to the employment relationship between
the plaintiff and her church would be an
encroachment by the State into an area of religious
freedom from which it is forbidden to enter by the
principles of the free exercise clause).

The issue in this case was whether a choir
director could qualify as a “spiritual leader” or
“minister” for purposes of the “ministerial exception”
articulated in the McClure case.  Because the
evidence showed that the choir director participated
in religious rituals and had numerous religious duties,
the court determined that she qualified as a
“minister” for the purposes of the First Amendment
Free Exercise Clause exception to employment
discrimination claims, and the district court’s
decision to grant summary judgment in favor of the
defendants based on the “ministerial exception” was
affirmed.

Injunction/Amendment of Pleadings/Reopening
of Evidence

Martins Herend Imports, Inc. v. Diamond & Gem
Trading United States of America Co., 195 F.3d 765
(5th Cir. 1999)

In this second appeal from a trademark
infringement and false designation of origin dispute,
the court of appeals addressed a number of
procedural and substantive issues relating to
modifications to the prior injunction order and the
defendants’ counterclaim for alleged wrongful
seizure of goods claimed to have been counterfeit.
Only the significant evidentiary and procedural
holdings are summarized below.

The court of appeals first examined the basis of
its own jurisdiction, holding that the district court’s
modifications to an earlier preliminary injunction
rendered it immediately appealable.  In doing so, the
court distinguished between cases in which the
second order merely interpreted a prior injunction.
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Since the district court had “altered the language of
the injunction to ‘relax its prohibitions’ against the
defendant,” (quoting Sierra Club v. Marsh, 907 F.2d
210, 212 (1st Cir. 1990)), its order was truly a
modification and thus appealable.

The court of appeals also found that the district
court had acted within its discretion in denying the
defendant’s request to amend its counterclaim to
seek additional declaratory relief.  Motions for leave
to amend are reviewed for an abuse of discretion,
although the court of appeals noted that “discretion”
may be misleading since Fed. R. Civ. P. 15(a)
“‘evinces a bias in favor of granting leave to
amend.’” (quoting Dussouy v. Gulf Coast Inv. Corp.,
660 F.2d 594, 597 (5th Cir. 1981)).  As a result,
“‘unless there is a substantial reason,’ such as undue
delay, bad faith, dilatory motive, or undue prejudice
to the opposing party, ‘the discretion of the district
court is not broad enough to permit denial.’”
(quoting id.).  Nonetheless, since the defendant’s
proposed amendment would have put in issue a much
more expansive interpretation of the court of
appeals’ ruling in the prior appeal, it was perceived
as an impermissible attempt to relitigate issues
previously decided.  As a result, the court of appeals
applied the “law of the case” doctrine and found that
the proposed amendment was properly denied as an
impermissible attempt to circumvent the court of
appeals’ prior ruling.

The defendant also challenged the modified
injunction as lacking specificity.  The court of
appeals noted that “[w]hile injunctions should be
specific, the command for specificity is not absolute;
it merely requires injunctions to be ‘framed so that
those enjoined will know what conduct the court has
prohibited.’” (citing Meyer v. Brown & Root Constr.
Co., 661 F.2d 369, 373 (5th Cir. 1981)).  So long as
the parties understand the wording of the injunction,
the fact that interpretation may be necessary to apply
it does not necessarily render the injunction
impermissibly vague.  Some deficiencies with the
injunction, however, required modification.
Specifically, the critical part of the injunction was
more restrictive than what the court of appeals had
previously required, and so it remanded to the
district court with instructions to modify.  

The court of appeals then reviewed the district
court’s summary judgment on the defendant’s
wrongful seizure counterclaim as to the issue of bad
faith, as well as the defendant’s challenges to
proceedings at trial, finding no reversible error.  Of
general interest, the court of appeals affirmed the
district court’s refusal to reopen discovery, noting
that the district court’s discretion in managing trials
on remand is plenary as to all areas not covered by
the court of appeals’ prior mandate.  It noted that a
district court has the discretion to reopen the
evidence at a new trial if it perceives “manifest
injustice” in limiting the evidentiary proof, so long as
proper notice is permitted.  Among the
considerations weighed by the district court were the
facts that the discovery deadline had long expired,
the defendant had previously sought an expedited
trial schedule, the defendant never formally moved to
have discovery reopened, and the court was skeptical
that the defendant could demonstrate “manifest
injustice”—especially when it did not offer any
explanation as to why it failed to offer this evidence
at the first trial.  In light of these factors and the
perceived injustice as to the plaintiff in having to
prepare for the new evidence, the court of appeals
found no abuse of discretion in limiting the defendant
to the witnesses and evidence offered at the first trial.

Injunctions/Constitutionality of
Statutes/Standing/Eleventh Amendment

Okpalobi v. Foster, 190 F.3d 337 (5th Cir. 1999),
reh’g, en banc granted, 2000 U.S. LEXIS 583 (Jan.
6, 2000)
 

The court of appeals affirmed a declaration that
a Louisiana statute, which makes an abortion
provideFebruary 20, 2000r liable in tort to any
woman obtaining an abortion for any damage
occasioned by the abortion, is unconstitutionally
vague.  The district court had originally entered a
preliminary injunction in which it concluded that the
plaintiffs had demonstrated a substantial likelihood of
success on the merits.  By agreement of the parties,
the court converted the preliminary injunction to a
permanent injunction, but the permanent injunction
made no express findings.  Instead, it stated that the
injunction was granted “for the reasons stated in the
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granting of the preliminary injunction.”  The court of
appeals distinguished between the “substantial
likelihood of success on the merits” standard for
preliminary injunctions and factual findings necessary
to support a permanent injunction.  It also noted that
the preliminary injunction, although interlocutory,
was subject to an immediate right of appeal.  Rather
than appeal, however, the State had agreed to the
entry of a permanent injunction without further
evidence or argument.  In doing so, the court of
appeals concluded, the State had “waived any
argument about the factual sufficiency of the record
to support permanent injunction.”  As a result, it
reviewed the district court’s implicit fact findings
under a clearly erroneous standard.

Although none of the parties raised any issue as
to jurisdiction, the court of appeals sua sponte
examined whether the Eleventh Amendment barred
the suit.  Under the Eleventh Amendment, a state
cannot be sued without its consent in a federal court.
However, in Ex parte Young, 209 U.S. 123 (1928)
the U.S. Supreme Court held that the Eleventh
Amendment does not prohibit seeking declaratory or
injunctive relief against state officers:

The Supreme Court, beginning from the
premise that states are incapable of
authorizing unconstitutional conduct, created
the famous fiction that any officer of a state
engaging in unconstitutional conduct is no
longer acting as an agent of the state and,
thus, is no longer entitled to share the
sovereign’s Eleventh Amendment immunity
from suit.

Id. at 159-60.  However, for the Young fiction to
work, the officer “must have some connection with
the enforcement of the act, or else it is merely
making him a party as a representative of the state,
and thereby attempting to make the state a party.”
Id. at 157 (emphasis added).  The court of appeals
engaged in a lengthy and historical discourse of the
Young precedent in order to determine the contours
of the “connection” required between a defendant
state officer and his or her role in the enforcement of
the statute, as required by Young.  The majority
concluded that the governor and the attorney general

of Louisiana have sufficient powers and duties under
state law connected with the enforcement of the act
to satisfy Young’s “some connection” requirement.

A closely related issue was that of
standing—whether there was a “justiciable
controversy” between the plaintiff healthcare
providers and the defendant state officials.  Finding
that “[a] suit for declaratory and injunctive relief is
the classic procedural mechanism for challenges to
the constitutionality of state abortion statutes,” the
majority had little trouble finding the requisite
controversy existed.  Even though the law was
designed to be enforced through civil suits by
plaintiffs—rather than by civil or criminal
enforcement suits by the state—the majority held that
plaintiff doctors’  uncontroverted assertions that they
will be forced to discontinue offering legal abortions
because of the substantially-enhanced risk of
unlimited civil liability was sufficient to set forth a
justiciable case for controversy between the plaintiffs
and the state actors.

The court of appeals noted that there were two
distinct standing questions presented in the case.
The first involved the injury in fact threatened to be
suffered by the doctors, which was undisputed.  The
harder question was the plaintiffs’ standing to assert
the constitutional rights of their patients who seek
abortions.  The court considered this question under
the “prudential” considerations to standing which
have been judicially fashioned in addition to the
constitutional requirement:  “[t]hese self-imposed
constraints are intended to ensure the proper role of
the courts in our tripartite system of government by
avoiding judicial resolution of abstract questions that
would be more appropriately addressed by other
governmental institutions.”

Although the usual rule is that a party may not
have standing to assert constitutional rights of a third
party, the court of appeals noted that an exception
has been made when physicians claims third-party
standing to assert the constitutional rights of their
patients “‘[i]f the enjoyment of the right is
inextricably bound up with the activity the litigant
wishes to pursue. . . .’”  (quoting Singleton v. Wulff,
428 U.S. 106, 114-15 (1976)).  For the exception to
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apply, however, there must also be some “genuine
obstacle” that prevents the third party from asserting
her own rights. The mootness and stigma issues
inherent in abortion cases were found sufficient to
meet this requirement.  The court of appeals
recognized that this case presented a more difficult
question than prior precedent in that the Louisiana
statute facially appeared to protect female patients
and that elimination of the tort cause of action would
not necessarily be in these patients’ interests.  This
aspect of the case made it potentially different from
prior precedent where the doctors’ and patients’
interests were more closely aligned.  The majority
rejected the State’s attempt to splinter the patients
from the doctors:  “The essence of the State’s
argument is that the plaintiffs will represent the
women’s constitutional rights too vigorously. . . .”
The majority held that it would not deny standing to
the plaintiffs “on a speculation that some women
might not want to assert their constitutional rights.”
It also noted that the effect of the law would be to
eliminate the availability of abortions in Louisiana,
and, if and when that happened, the women would
have no cause of action or vehicle of redress in which
to challenge the law.

The court then addressed the apparent tension
between United States v. Salerno, 481 U.S. 739
(1987), which requires the party making a facial
challenge to a statute to “establish that no set of
circumstances exists under which the Act would be
valid,” and Planned Parenthood of Southeastern
P.A. v. Casey, 505 U.S. 833, 895 (1992), which
permits facial challenges to the constitutionality of a
statute if “in a large fraction of the cases in which [it]
is relevant, it will operate as a substantial obstacle to
a woman’s choice to undergo an abortion.”  The
majority noted that Fifth Circuit jurisprudence on the
question is “not a model of clarity,” and that the
district court had considered itself bound by prior
precedent in adhering to Salerno.  The majority
found it unnecessary to address any intra-circuit
conflict on this issue because it could find the act
unconstitutional on its face under either analytical
framework.

Analyzing the merits of the constitutional
challenge, the majority examined whether the State

had a “improper purpose” in passing the legislation.
The State had argued that the purpose of the Act
was to encourage physicians to give full disclosure of
the risks associated with having an abortion, but the
majority found that the plain language of the Act
provided a cause of action in tort that did not depend
on what or how much information the physician
provided to the patient.  Further, the Act contained
n o  s t a n d a r d  o f  c ar e  o r  sc ie nt e r
requirement—essentially rendering the physician
strictly liable for any injuries that might occur.  The
majority ultimately found that the statute was
unconstitutionally and impermissibly vague because
it fails to provide a standard of care.  In its analysis,
it noted that “[a] vague law is especially problematic,
and a standard of a court’s review is therefore more
stringent, when, as here, ‘the uncertainty induced by
the statute threatens to inhibit the exercise of
constitutionally-protected rights.’” (quoting Colautti
v. Franklin, 439 U.S. 379, 391 (1979)).

Judge Jolly dissented, stating that although “[t]he
statute may well constitute an unfair legislative act,
[] that legislative unfairness cannot be corrected by
an unconstitutional judicial act.”  Judge Jolly would
have found that there was no case or controversy
under Article III of the Constitution, thus depriving
the federal courts of any authority to decide its
merits.  Judge Jolly relies upon the principle that a
court cannot enjoin a statute because a statute cannot
be self-executing.  Rather, an injunction enjoins
defendants attempting to enforce or apply a statute.
According to Judge Jolly, the defendants who were
restrained “play absolutely no role in the acts
complained of or in the ‘operation and effect of [the
statute].’” Since the state defendants have never
sought to enforce or apply the statute and will never
do so, the district court’s injunction against them “is
therefore meaningless.”  Judge Jolly believed that the
majority had “disregarded the limits of [judicial]
power imposed by Article III of the Constitution and
the Eleventh Amendment.”

The court of appeals has ordered the case to be
reheard en banc on its own motion, and the oral
argument is tentatively calendared for May of this
year.
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Judges/Recusal

United States v. Bremers, 195 F.3d 21 (5th Cir. 1999)

In this case, three defendants appealed their
convictions based on, among other things, the
judge’s denial of their pretrial motions for recusal.
Finding under the facts of this case that the district
court judge abused his discretion and reversibly erred
by failing to recuse himself, the Fifth Circuit vacated
all three convictions and remanded the case to the
district court to be reassigned for a new trial before
a different judge.

One of the three defendants, Bremers, was
represented by the Federal Public Defenders office.
Assistant Federal Public Defender Peter Fleury
originally accepted the appointment to defend
Bremers and appeared on Bremers’ behalf at the
initial appearance hearing.  Subsequently, Assistant
Federal Public Defender Douglas Greene appeared
on Bremers’ behalf at the arraignment and became
Bremers’ trial counsel from that point forward.   

Before the Federal Public Defenders office began
representing Bremers, the district court judge before
whom this case was tried was investigated by a
committee of the Fifth Circuit Judicial Council.  In
that proceeding, several attorneys from the Federal
Public Defenders office offered testimony against the
judge.  Peter Fleury offered testimony against the
judge, as did Greene’s immediate supervisor.
Greene, however, did not testify before the
committee.

Before trial Bremers moved the judge to recuse
himself pursuant to 28 U.S.C. § 455(a), on the basis
that a reasonable person, knowing all of the facts and
circumstances, would have questioned the judge’s
ability to sit impartially as the judge in Bremers’
criminal trial.  The government filed a written
response in non-opposition to the motion for recusal.

After denying Bremers’ motion, the judge
ordered that any party contending he should not
preside over this case was to file a document spelling
out the party’s position, as well as the facts and legal

authorities relied upon.  All three defendants filed
such documents, and at a hearing on the recusal
issue, the government expressed its agreement with
Bremers’ motion for recusal.  Nevertheless, the
district court judge concluded that he had no
obligation to recuse himself from this case.

Considering the facts of this case, the Fifth
Circuit held that the judge abused his discretion and
reversibly erred by failing to recuse himself from
Bremers’ case.  The court concluded that a
reasonable person, cognizant of all the circumstances
of the case would harbor doubts as to the judge’s
impartiality.  The court further held that the judge
abused his discretion by failing to recuse himself
from the trial of the other two defendants.  “Absent
severance, the entire case was infected with the same
appearance of impropriety which plagued [the
judge’s] involvement with Bremers’ individual case.”
Therefore, the court vacated all three convictions and
remanded the case for a new trial before a different
judge. 

Jurors/Peremptory Challenge/Sixth Amendment

United States v. Duncan, 191 F.3d 333 (5th Cir.
1999)

Here, the Fifth Circuit, among other things,
reiterated its determination that as long as the jury
that is selected is impartial, the fact that the
defendant had to use a peremptory challenge to reach
that result does not constitute a violation of the
constitutional right to an impartial jury.  The court
explained, “[w]e have long recognized that
peremptory challenges are not of constitutional
dimension.  They are a means to achieve the end of
an impartial jury.” (citing United States v. Hall, 152
F.3d 381 (5th Cir. 1998)).

Personal Jurisdiction/Internet Website

Mink v. AAAA Development LLC, 190 F.3d 333 (5th

Cir. 1999)

Here, the developer of a computer software
program brought suit against AAAA Development
LLC (“AAAA”), alleging that AAAA conspired to
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copy the developer’s computer program in violation
of the developer’s federal copyright and patent
rights.  The sole issue on appeal was whether the
district court erred in dismissing the defendants for
lack of personal jurisdiction.  

The plaintiff argued that the district court could
exercise personal jurisdiction over AAAA, because
AAAA’s World Wide Website is accessible by Texas
residents.  After noting that this was an question of
first impression in the Fifth Circuit, the court
discussed and adopted the reasoning of the court in
Zippo Mfg. v. Zippo Dot Com, Inc., 952 F. Supp.
1119, 1124 (W.D. Pa. 1997).  

The Fifth Circuit expressed approval of the Zippo
decision’s categorization of Internet use into a
spectrum of three areas for purposes of determining
personal jurisdiction.  At one end of the spectrum,
personal jurisdiction is proper in situations where a
defendant clearly does business over the Internet by
entering into contracts with residents of other states
which “‘involve the knowing and repeated
transmission of computer files over the Internet . . .
.’” (quoting Zippo, 952 F. Supp. at 1124).  At the
other end of the spectrum, jurisdiction is not
appropriate in situations where a defendant merely
establishes a passive website and does nothing more
than advertise on the Internet.  In the middle of the
spectrum, however, there are situations where a
defendant has a website that allows a user to
exchange information with a host computer.  In this
middle area, “‘the exercise of jurisdiction is
determined by the level of interactivity and
commercial nature of the exchange of information
that occurs on the Website.’” (quoting Zippo, 952 F.
Supp. at 1124).

 Using the Zippo analytical framework, the Fifth
Circuit determined that the presence of an electronic
mail access, a printable order form, and a toll-free
phone number on a Website, without more, was on
the passive end of the spectrum and was insufficient
for the district court to establish personal jurisdiction
over AAAA in this case.  Accordingly, the Fifth
Circuit affirmed the district court’s dismissal of the
defendants.

Personal Jurisdiction/Evidentiary Hearing 

Guidry v. United States Tobacco Co., Inc., 188 F.3d
350 (5th Cir. 1999)

Here, the plaintiffs, husband and wife, filed suit
in Louisiana state court against six tobacco
manufacturers and four tobacco manufacturers’ trade
associations.  None of the defendants was a resident
of Louisiana, and none of the trade associations was
qualified to do business in Louisiana.  

All of the defendants removed the case to the
federal district court, and the four trade association
defendants moved for dismissal of the suit against
them for lack of personal jurisdiction.  On
reconsideration, a new district judge granted
reconsideration and dismissed the action against the
trade association defendants.  This appeal followed.

Reversing the district court’s dismissal of the
trade association defendants, the Fifth Circuit
explained that when a court rules on a motion to
dismiss for lack of personal jurisdiction without
holding an evidentiary hearing, as  it did in this case,
“the nonmoving party need only make a prima facie
showing, and the court must accept as true the
nonmover’s allegations and resolve all factual
disputes in its favor.”  (citing Latshaw v. Johnston,
167 F.3d 208, 211 (5th Cir. 1999)).  According to the
Fifth Circuit, the district court failed to recognize
that under this rule, the plaintiffs “needed only to
establish, at the pre-trial, pre-evidentiary hearing
stage of the proceedings, a prima facie showing that
(1) each tobacco trade association defendant had
minimum contacts with the forum state, and (2) the
plaintiffs had a cause of action arising out of each
such defendant’s individual forum related contacts.”
(citing Bullion v. Gillespie, 895 F.2d 213, 217 (5th

Cir. 1990)).  

Considering whether minimum contacts existed,
the Fifth Circuit stated that when a nonresident
defendant commits a tort within the state, or an act
outside the state that causes tortious injury within the
state, that tortious conduct amounts to sufficient
minimum contacts with the state by the defendant to
constitutionally permit courts within the state to
exercise personal jurisdiction over the tortfeasor.
“Even an act done outside the state that has
consequences or effects within the state will suffice
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as a basis for jurisdiction in a suit arising from these
consequences if the effects are seriously harmful and
were intended or highly likely to follow from the
nonresident defendant’s conduct.”  (citing Calder v.
Jones, 465 U.S. 783, 789-90 (1984); Bullion, 895
F.2d at 217; Brown v. Flowers Indus., Inc., 688 F.2d
328, 332 (5th Cir. 1982); Simon v. United States, 64
F.2d 490, 499 (5th Cir. 1983); and 4 CHARLES ALAN

WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE

AND PROCEDURE § 1069, at 174 (Supp. 1999)). 

The Fifth Circuit concluded here that the
plaintiffs had made a prima facie showing that the
trade association defendants had sufficient minimum
contacts with the state of Louisiana and that
plaintiffs’ causes of action arose out of these
minimum contacts so as to permit the State to
exercise personal jurisdiction over those defendants
with respect to this lawsuit.  In reaching its
conclusion, the court found persuasive the fact that
the trade association defendants’ “alleged intentional
and negligent tortious actions were knowingly
initiated and aimed at users and potential consumers
of tobacco products in Louisiana . . . . ” The Fifth
Circuit, therefore, reversed the district court’s
judgment dismissing the plaintiffs’ suit against the
tobacco trade association for lack of personal
jurisdiction and remanded the action to the district
court.

Personal Jurisdiction/Evidence of Contacts

Gardemal v. Westin Hotel Co., 186 F.3d 588

The plaintiff here, Lisa Cerza Gardemal, sued the
defendants, Westin Hotel Company (“Westin”) and
Westin Mexico, S.A. de C.V. (“Westin Mexico”),
alleging that the defendants were liable for the
drowning death of her husband in Cabo San Lucas,
Mexico.  Gardemal and her husband, a physician,
were in Cabo San Lucas attending a seminar when
the drowning occurred.  Although the case also deals
with whether the district court erred in granting
Westin’s motion for summary judgment, this
summary focuses on the issue of whether the district
court erred in granting Westin Mexico’s motion to
dismiss for lack of personal jurisdiction.  

Gardemal contended that the district court had
specific jurisdiction over Westin Mexico because her
husband decided to attend the seminar after reading
a brochure about the Westin resort.  The Fifth Circuit
rejected this argument, explaining that the record
reflected that the medical seminar was arranged and
promoted by an orthopedic supplier and the Westin
brochure was included in the seminar materials.
There was no specific evidence that Westin Mexico
was involved in promoting the seminar or soliciting
the Gardemals to attend it. 

Gardemal also argued that the district court
could exercise general jurisdiction over Westin
Mexico based on continuous and systematic contacts
between Westin Mexico and Texas.  In an effort to
prove such contacts, Gardemal claimed that Westin
Mexico advertised in several newspapers and
magazines in Texas, and it contracted with numerous
Texas businesses and wholesalers in the travel
industry.  Gardemal, however, offered no specific
evidence as to how frequently Westin Mexico ran ads
in newspapers or magazines or how much business
Westin Mexico generated through such ads.
Gardemal also offered no proof regarding the
claimed relationship between Westin Mexico and the
Texas tourist companies.  Having no basis for
specific or general jurisdiction, the Fifth Circuit
affirmed the district court’s dismissal of Westin
Mexico for lack of personal jurisdiction.

Personal Jurisdiction/Alter Ego

Dickson Marine, Inc. v. Panalpina, Inc., 179 F.3d
331

The plaintiffs, Dickson Marine, Inc. Dickson
GMP International, Inc., Power Offshore Services,
Inc., and Power Well Service No. 4, Inc. (collectively
referred to as “Dickson”), sued several defendants in
Louisiana state court.  Dickson alleged damage to a
vessel that plaintiffs owned, which occurred when
the vessel capsized while it was being repaired off the
coast of West Africa.  The defendants removed the
action to federal court.  Although several defendants
were sued, the only defendants left on appeal are
Panalpina Transports Mondiaux Gabon S.A.
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(“Panalpina Gabon”) and Air Sea Broker, Ltd. (“Air
Sea”).  

The remaining defendants are sibling
corporations.  Panalpina Gabon is a Gabonese
corporation with its principal place of business in
Port Gentil, Gabon.  Air Sea is a Swiss corporation
with its principal place of business in Basel,
Switzerland.  Air Sea and Panalpina Gabon are
subsidiaries of Panalpina World Transport, Inc.
(“Panalpina World”), an international conglomerate
having operations through subsidiaries on six
continents.  Air Sea acts as a coordination/liaison
office for Panalpina World’s subsidiaries on the
Western Coast of Africa.  

In the district court, Panalpina Gabon filed a
motion to dismiss for lack of personal jurisdiction
and Air Sea filed a motion for dismissal due to forum
non conveniens.  The district court granted both
motions, and this appeal followed.  This summary
focuses on the personal jurisdiction issues.

Dickson argued that Panalpina Gabon is subject
to personam jurisdiction in Louisiana under a specific
jurisdiction theory because of the contacts created
when Air Sea assisted Dickson in contracting for
vessel repairs with Panalpina Gabon in Gabon.  The
court noted, however, that there was no evidence in
the record of a written or formalized contract
between Panalpina Gabon and Dickson, and in any
event, the existence of a contractual relationship,
although relevant, does not automatically establish
sufficient minimum contacts.  The court explained,
regardless of whether an actual written contract
existed, it must consider prior negotiations,
contemplated future consequences of the agreement,
and the actual course of dealing between the parties
to determine if minimum contacts existed.  

Here, the bulk of negotiations occurred in
Gabon, Africa, and Basel, Switzerland.  The
arrangement called for performance in Gabon and
contemplated only minimal contacts between
Dickson and either Panalpina Gabon or Air Sea in
Louisiana.  In addition, no portion of the
performance was to occur in Louisiana.  Because the
repairs created only limited contacts with Louisiana,

were negotiated for primarily in Gabon, and were
initiated by Dickson, the Fifth Circuit concluded that
the contacts with Louisiana created by the repair
contract or arrangement were not sufficient to
establish the minimum contacts with the forum as
required by due process.   

The Fifth Circuit also rejected Dickson’s
attempts to prove that the contacts of Air Sea can be
attributed to Panalpina Gabon.  Dickson asserted that
Air Sea acted as Panalpina Gabon’s agent or that Air
Sea was the alter-ego of Panalpina Gabon.  In
Hargave v. Fibreboard Corp., 710 F.2d 1154 (5th

Cir. 1998) the Fifth Circuit set out factors to be
considered in deciding whether a parent company can
be held amenable to personal jurisdiction because of
a subsidiary.  The court noted that here there was
only a sibling corporate relationship between Air Sea
and Panalpina Gabon by virtue of Panalpina World’s
ownership of a majority interest in each of them,
acknowledging that an argument could be made that
an even stronger showing under the Hargave factors
should be required under these circumstances.  It
concluded that application of the Hargave factors by
analogy failed to demonstrate that Panalpina Gabon
controlled Air Sea or was an alter ego of Air Sea. 

The court also rejected Dickson’s argument that
general jurisdiction could be exercised over
Panalpina Gabon.  The record showed that Panalpina
Gabon had not afforded itself with the benefits and
protections of the laws of Louisiana, but had
calculatedly avoided them. 

Procedure/Leave to Amend

Parish v. Frazier, 195 F.3d 765 (5th Cir. 1999)

The plaintiff, Angela Parish, sued the defendants
for Fair Debt Collection Practices Act violations
based on a collections action that the defendants had
previously filed against her.  Seven months after
Parish filed suit and on the same day the defendants
filed a motion for summary judgment, Parish sought
leave of court to amend her complaint.  The district
court denied Parish’s motion for leave to amend and
granted the defendants’ motion for summary
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judgment.  On appeal, the Fifth Circuit affirmed the
district court’s rulings.

While recognizing that Federal Rule of Civil
Procedure 15(a) provides that leave to amend “shall
be freely given when justice so requires,” the Fifth
Circuit explained that leave to amend is “‘by no
means automatic’” and “‘lies within the sound
discretion of the district court.’” (citations omitted).
The Fifth Circuit agreed with the district court that a
party’s attempt to raise new theories of recovery by
amendment when the opposing party has filed by a
motion for summary judgment is more carefully
scrutinized, and it held that the district court did not
abuse its discretion in denying Parish’s motion for
leave to amend her complaint.     

Qualified Immunity

Kipp v. Caillier, 197 F.3d 765 (5th Cir. 1999)

A former assistant football coach at the
University of Southwestern Louisiana (“USL”) was
fired after his son, a talented and heavily recruited
football player, decided to attend and play football
for Louisiana State University (“LSU”).  As a result
of his termination, the former assistant coach sued
the head football coach, the director of athletics, the
university president, and the president of the board of
trustees.  The district court eventually dismissed the
case for failure to state a claim and granted the
defendants’ motion for summary judgment.  

The defendants argued that they were acting
within the scope of their official duties when they
fired the plaintiff, and they were therefore shielded
from civil immunity by the doctrine of qualified
immunity.  Among other things, the Fifth Circuit
examined the defendants motivation for firing the
assistant coach.  The court determined that, based on
the record, the defendants’ motivation for
terminating the assistant coach was to mitigate the
damage that his son’s attendance at LSU as opposed
to USL would have on alumni relations and
recruiting efforts.  Finding the defendants’
motivation objectively reasonable, the Fifth Circuit
affirmed the district court’s dismissal of the plaintiff’s
case.  

Removal/Preemption

Hart v. Bayer Corp., 199 F.3d 239 (5th Cir. 2000)

Plaintiffs brought suit against various corporate
defendants, alleging that the pesticides manufactured
and promoted by these defendants failed to control
or prevent budworm infestation of their crops.  The
district court granted judgment on the pleadings, and
that judgment effectively incorporated prior rulings
on preemption and fraudulent joinder.  The court of
appeals reversed and remanded the case with
instructions to remand this case to state court.

The case had originally been filed in state court,
but had been removed by defendants, which
maintained that plaintiffs’ state law causes of action
were preempted by the Federal Insecticide, Fungicide
and Rodenticide Act (“FIFRA”).  Defendants also
claimed that diversity jurisdiction existed because the
sole non-diverse defendant had been fraudulently
joined.  The district court agreed with the removing
defendants on both counts.

The court of appeals disagreed that federal
question jurisdiction could be predicated on FIFRA.
Although FIFRA might provide a substantive defense
to plaintiffs’ claims, it did not “altogether substitute
‘a federal cause of action for a state cause of
action,’” as would be necessary to support federal
question jurisdiction.  (citing Schmeling v.
NORDAM, 97 F.3d 1336, 1341 (10th Cir. 1996).
Because the Supreme Court had previously and
expressly held that FIFRA does not preempt local
pesticide ordinances, and based on Fifth Circuit
precedent that FIFRA does not extend to state
common law causes of action other than labeling or
packaging requirements, FIFRA’s application in this
case did not support complete preemption as would
be necessary to justify federal jurisdiction.  In
response to defendants’ argument that plaintiffs’
state law claims were really disguised labeling claims,
thus preempted by FIFRA, the court of appeals was
careful to point out that defendants could raise the
FIFRA defenses in state court.  The holding was
merely that FIFRA preemption was not sufficiently
pervasive to permit a federal forum in which to
present the FIFRA defense.  
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The defendants’ alternative proffered ground for
jurisdiction was diversity, based upon their argument
that the only non-diverse defendant had been
fraudulently joined to defeat federal subject matter
jurisdiction. The court of appeals recited the strict
burden for proving fraudulent joinder, and found that
it had not been met in this case.  The court expressed
frustration with the district court which  failed to
heed its prior decisions directing trial courts to
“pierce [] the pleadings” and “consider [] summary
judgment-type evidence such as affidavits and
deposition testimony.”  Because the district court
failed to follow this procedure, the court of appeals
was limited to mere review of the allegations in the
complaint in determining whether the individual
defendant could be subject to individual liability.
Based upon its review of the pleadings and
Mississippi law, the court concluded that the
defendants had failed to demonstrate that there was
“no possibility that plaintiffs could establish a cause
of action against the individual defendant.”

In a footnote, the court of appeals also rejected
defendants’ argument that plaintiffs had insufficiently
alleged a separate and independent claim against the
individual defendant because they had failed to plead
it with sufficient particularity in accordance with
Federal Rule of Civil Procedure 9(b).  Although the
court agreed that the allegations of deceitful or
deceptive behavior were “somewhat conclusory,” it
did not believe that the penalty should be dismissal of
that claim on the pleadings with prejudice, as would
be necessary to permit disregard of the non-diverse
party and citizenship.  The court of appeals
specifically noted that a plaintiff’s failure to meet the
heightened pleading requirements of Rule 9(b)
“should not automatically or inflexibly result in
dismissal of the complaint with prejudice to re-
filing.”  Instead, the Fifth Circuit counseled district
courts to grant leave to amend unless the defect is
incurable or the plaintiff has failed to meet the
particularity requirement despite being afforded
repeated opportunities to do so.

Removal/Preemption/Artful Pleading/Antitrust

Waste Control Specialists, L.L.C. v. Envirocare of
Texas, Inc., 199 F.3d 781 (5th Cir. 2000)

The controversy in this case stems from the
plaintiff’s unsuccessful bid to enter the market for
disposal of low-level radioactive and mixed waste.
The plaintiff brought a number of claims, including
allegations of violation of the Texas Free Enterprise
and Antitrust Act of 1993, based upon its belief that
the defendant had used improper means to prohibit
its entry into the market.  Eventually, the plaintiff
amended its petition and restricted its allegations to
the non-commercial commercial waste market, a
market in which the only customer is the federal
government.  The district court agreed with the
removing defendants that the state antitrust claim
was preempted by federal antitrust law because of
the wholly interstate nature of the federal
government’s waste disposal market.  Although the
district court acknowledged that the Sherman Act
does not completely preempt the Texas Antitrust
Act, it “clearly hinted that [the plaintiff’s] only
possible claim was a federal one.”

The court of appeals disagreed and reaffirmed
that the artful pleading doctrine applies only when
there is complete preemption:

“In certain situations where the plaintiff
necessarily has available no legitimate or
viable state cause of action, but only a federal
claim, he may not avoid removal by artfully
casting his federal suit as one arising
exclusively under state law.  Although a
defense, preemption may so forcibly and
completely displace state law that the
plaintiff’s cause of action is either wholly
federal or nothing at all.”  

(quoting Carpenter v. Wichita Falls Indep. Sch.
Dist., 44 F.3d 362, 366 (5th Cir. 1995)).

The fact that the plaintiff subsequently amended
its complaint to plead a federal antitrust claim—in
response to the district court’s strong intimation that
its claim was cognizable only under the Sherman
Act—that amendment did not waive the
jurisdictional issue.  Instead, the court of appeals
found that the plaintiff’s amendment was made under
protest and was thus not a voluntary waiver of its
objection to removal.  In its view, the rule announced
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in Kidd v. Southwest Airlines Co., 891 F.2d 540,
546-47 (5th Cir. 1990), applies “[w]here the
disgruntled party takes full advantage of the federal
forum and then objects to removal only after losing
at the district court level . . . .”  

Since the case was dismissed on the pleadings, the
court of appeals had no trouble finding that it did not
meet the “trial on the merits” requirement of a waiver
under Kidd.

Notably, the court of appeals awarded attorneys’
fees pursuant to 28 U.S.C. § 1447(c) to the plaintiff
as a result of the improper removal.  In its remand
order, it directed the district court to award costs and
fees to the plaintiff “upon submission of proper
proof.”  This holding appears to be in conflict with
recent cases holding that an award of attorneys’ fees
under the removal statute is committed to the district
court’s discretion in the first instance.  See, e.g.,
Avitts v. Amoco Prod. Co., 111 F.3d 30 (5th Cir.
1997)  (mere determination that jurisdiction was
lacking in the prior appeal held not to be dispositive
of the fee issue; even if removal was improper, the
trial court must be justified in exercising its discretion
to award fees) (citing Mirianti v. Lee, 3 F.3d 925,
929 (5th Cir. 1993)). 

Quotable Quote

"If there is any fixed star in our constitutional constellation,

it is that no official, high or petty, can prescribe what shall be

orthodox in politics, nationalism, religion, or other matters of

opinion or force citizens to confess by word or act their faith therein."

West Virgin ia State Board of Education v. Barnette,

319 U.S. 624, 642 (1943).
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Texas Criminal Appellate U pdate
by Alan Curry
Assistant District Attorney, Houston

Texas Court of Criminal Appeals

When a defendant has entered a plea of guilty
or no contest without an agreed recommendation
from the State as to punishment, he does not
waive non-jurisdictional defects that occurred
prior to the entry of the plea, unless the ultimate
judgment of guilt was rendered independent of
that error.

Young v. State, No. 1579-96 (Tex. Crim. App.,
Jan. 5, 2000) (not yet reported).
 

The Helms rule is overruled.  See Helms v. State,
484 S.W.2d 924 (Tex. Crim. App. 1972).
 

Whether entered with or without an agreed
recommendation of punishment by the State, a valid
plea of guilty or nolo contendere "waives" or forfeits
the right to appeal a claim of error only when the
judgment of guilt was rendered independent of, and
is not supported by, the error.  Furthermore, even
though a guilty plea was accompanied by a judicial
confession, a judgment is not independent of a ruling
that admitted evidence in error.

The law remains, as set forth in Rule 25.2(b)(3)
of the Texas Rules of Appellate Procedure, if the
appeal is from a judgment rendered on the
defendant's plea of guilty or nolo contendere under
Article 1.15 of the Texas Code of Criminal
Procedure, and the punishment assessed did not
exceed the punishment recommended by the
prosecutor and agreed to by the defendant, the
substance of the appeal must have been raised by
written motion and ruled on before trial (unless the
appeal is for a jurisdictional defect or the trial court
granted permission to appeal).

A multiple punishments double jeopardy
claim may be waived if not raised at trial and
could not then be raised for the first time on
appeal.

Gonzalez v. State, No. 1466-98 (Tex. Crim. App.,
Jan. 5. 2000) (not yet reported).
 

Because of the fundamental nature of double
jeopardy protections, a double jeopardy claim may be
raised for the first time on appeal or even for the first
time on collateral attack when the undisputed facts
show the double jeopardy violation is clearly
apparent on the face of the record and when
enforcement of the usual rules of procedural default
serves no legitimate state interests.

However, a multiple punishments double
jeopardy claim cannot be raised for the first time on
appeal if the purported double jeopardy violation is
not clearly apparent on the fact of the record.  See
Hernandez v. State, No. 9-98-429-CR (Tex. App.--
Beaumont, Feb 2, 2000) (not yet reported).

The Texas Court of Criminal Appeals refuses
to overrule Clewis.  Furthermore, under a review
of the factual sufficiency of the evidence required
by Clewis, a court of appeals is not required to
give absolute deference to the fact finder's
determinations, and evidence can be factually
insufficient to support a defendant's conviction if
it is so weak as to make the conviction wrong and
manifestly unjust.

Court of Appeals

Johnson v. State, No. 1915-98 (Tex. Crim. App.,
Feb. 9, 2000) (not yet reported).

In conducting a review of the factual sufficiency
of the evidence to support a defendant's conviction
under Clewis v. State, 922 S.W.2d 126 (Tex. Crim.
App. 1996), an appellate court is not required to give
absolute deference to the fact finder's determinations.
Rather, the degree of deference a reviewing court
provides must be proportionate with the facts it can
accurately glean from the trial court.  A factual
sufficiency analysis can consider only those few
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matters bearing on credibility that can be fully
determined from a cold appellate record.  Such an
approach occasionally permits some credibility
assessment, but usually requires deference to the
jury's conclusion based on matters beyond the scope
of the appellate court's legitimate concern.  Unless
the available record clearly reveals a different result
is appropriate, an appellate court must defer to the
jury's determination concerning what weight to give
contradictory testimonial evidence because resolution
often turns on an evaluation of credibility and
demeanor, and those jurors were in attendance when
the testimony was delivered.  The evidence is then
accorded the appropriate consideration by the
reviewing court in the context of its overall analysis
of the relevant evidence.

Furthermore, the appropriate scope of the Clewis
criminal factual sufficiency review encompassess two
formulations utilized in civil jurisprudence--that
evidence can be factually insufficient (1) if it is so
weak as to be clearly wrong and manifestly unjust or
(2) if the adverse finding is against the great weight
and preponderance of available evidence.  Therefore,
the complete and correct standard a reviewing court
must follow to conduct a Clewis factual sufficiency
review of the elements of a criminal offense asks
whether a neutral review of all of the evidence, both
for and against the finding, demonstrates that the
proof of guilt is so obviously weak as to undermine
confidence in the jury's determination, or the proof of
guilt, although adequate if taken alone, is greatly
outweighed by contrary proof.

A defendant cannot challenge the
voluntariness of his plea of guilty or no contest
for the first time on appeal.

Williams v. State, No. 10-98-139-CR (Tex. App.--
Waco, Jan. 26, 2000) (not yet reported).
 

In order to challenge the voluntariness of his plea
of guilty or no contest on appeal, a defendant must
first have preserved that error at the trial level by
way of an objection, request, or motion for new trial.

A defendant's deportation is not a basis for
the involuntary dismissal of his appeal.

Cuellar v. State, No. 13-97-906-CR (Tex. App.--
Corpus Christi, Feb. 3, 2000) (not yet reported).

A defendant's deportation is not a basis for the
involuntary dismissal of his appeal.  Only his escape
from custody is a basis for the involuntary dismissal
of his appeal.

After a defendant's conviction has been
reversed by a court of appeals for error that
occurred at the punishment stage of trial, the
defendant's constitutional rights are not violated
by limiting his right to retrial to the punishment
stage only.

Stewart v. State, No. 14-98-451-CR (Tex. App.--
Houston [14th Dist.], Feb. 3, 2000) (not yet
reported).

After a defendant's conviction has been reversed
by a court of appeals for error that occurred at the
punishment stage of trial, the defendant's
constitutional rights are not violated by limiting his
rights to retrial to the punishment stage only, as set
forth in Article 44.29(b) of the Texas Code of
Criminal Procedure.  This is true even though a
defendant would be entitled to an entirely new trial if
the trial court had granted him a new trial for the
same type of error.

"A jury consists of twelve persons chosen to
decide who has the better lawyer."

Robert Frost
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Federal  Crimi nal
 White Collar A ppellate Update

by Joel M. Androphy and Geoff A. Berg
Berg Androphy & Wilson, Houston
(Assisted by Gina McMahon)

The Supreme Court, in reversing the Ninth
Circuit, held that erroneous refusals by federal
district courts to remove a potential juror for
cause leaves the Defendant with two choices: 1)
use of a peremptory strike or 2) hope for reversal
on appeal.

United States v. Martinez-Salazar, 120 S.Ct. 774
(January 19, 2000).

In Martinez-Salazar, the district court refused to
remove for cause a venire person who expressed a
bias in favor of the prosecution.  The Defendant used
one of the ten peremptory challenges provided under
Fed Rule of Criminal Procedure 42(b) to remove the
potential juror.  The Defendant used the remainder of
his peremptory challenges throughout the jury
selection process.  The Ninth Circuit relying on
United States v. Annigoni, 96 F.3d 1132 (9th Cir.
1996) (en banc), concluded that the use of a
peremptory strike as a result of the district court’s
error amounted to a due process violation not subject
to the harmless error analysis.  In reversing the Ninth
Circuit, the Supreme Court concluded that when
faced with an erroneous refusal of a Court to remove
a juror for cause, a Defendant has two choices: 1)
use of a peremptory strike or 2) wait to challenge the
for-cause ruling on appeal.  Although the majority
conceded that such a choice was a difficult one, the
Court said that “[a] hard choice is not the same as no
choice.”  The Court concluded that there was no
impairment of the Defendant’s right to peremptory
challenges in a concurring opinion.  Justice Souter
questioned whether a trial Court may grant an
additional peremptory challenge to an accused when
one was used to cure an erroneous denial of a for-
cause challenge.  Justice Scalia and Justice Kennedy,
also concurring, inquired as to a Defendant’s right to
reversal if a for-cause challenge was denied and a
biased juror decided the case.

The United States District Court for the District
of New Jersey ruled that a psychiatrist’s expert
testimony was insufficient to refute the mens rea
element of misrepresentation of financial assets.

United States v. Baxt, No. 99-75 (D.N.J.
November 8, 1999). 

Defendant was charged with misrepresentation of
financial assets on loan applications, a violation of 18
U.S.C. 1014.  Defendant admitted overvaluing his
assets in an attempt to induce a bank to loan him
money to remodel an office building. However, he
contended that the overestimation of his financial
worth was caused by a brain dysfunction.  He
attempted to introduce testimony from two
psychiatrists.  The Court refused to admit the
doctors’ testimony as to the mens rea element of
misrepresentation because the testimony did not meet
the standards set out by the Insanity Defense Reform
Act, 18 U.S.C. 17, as analyzed in United States v.
Pohlot, 827 F.2d 889, cert. denied, 484 U.S. 1011,
108 S.Ct. 710 (1988).  In Pohlot, the Court held that
expert testimony regarding mental illness of a
Defendant is inadmissible to support a defense of
justification or excuse.  Based on Pohlot, the Court
concluded that the testimony failed to show that
Defendant lacked knowledge of the falsity of his
financial statements or an intent to influence the
bank.  In addition, testimony that Defendant was
“minimally aware” of the consequences of his actions
satisfied the purposefulness requirement for  criminal
liability and full appreciation of actions was not
required.

The Eleventh Circuit held that concealment
under the federal money laundering statute was
proven by evidence that illegal proceeds were
found in bank accounts of an intermediary
company. 



Page 49 — The Appellate Advocate 

United States v. Majors, 196 F.3d 1206 (11th Cir.
November 19, 1999).

Concealment under the federal money laundering
statute, 18 U.S.C. 1856(a)(1)(B)(i), requires that the
government prove, among other things, that a
purpose of the illegal activity was to conceal or
disguise the nature, location, source, ownership or
control of the proceeds.  In Majors, the Defendants
induced investors to put millions of dollars into two
corporations owned by the Defendants.  The
Defendants also owned a third corporation upon
which numerous withdrawals were made,
coincidentally in large sums.  The Court adopted the
Tenth Circuit’s approach in evaluating the sufficiency
of the evidence for money laundering: First, the focus
of the federal statute is on concealment, not
spending, and second, that the evidence of
concealment must be substantial.  United States v.
Garcia-Emanuel, 14 F.3d 1469, 1476 (10th Cir.
1994).  The Court ultimately held that transferring
the illegitimate funds from the business accounts of
the two companies into the third company, and thus
into their own pockets, resulted in concealment
sufficient to show a statutory violation.

U.S. District Court for the Eastern District of
Pennsylvania, the first court to interpret the
scope of 18 U.S.C. 157, has given it a narrow
reading.     
United States v. Lee, No. 99-499 (E.D.Pa. January
20, 2000).

In Lee, the Defendant was an officer of a medical
supply company which leased beds to medical
patients.  The company was in Chapter 11, and the
practice was suspended.  However, the Defendant
leased beds to a second company, in the hope of
conducting undetected business.  As a result of
disagreements regarding compensation, litigation
ensued in the bankruptcy court.  Under the
compensation plan, the Defendant and his partner
were to receive $15,500.  The second company hired
the Defendant’s fiancee and approximately $90,000
was funneled through it to the Defendant.  The
applicable statute required that the government show
that the Defendant devise a scheme to defraud, to
execute or conceal such a scheme, and also filed a

document under Chapter 11.  The Court, in
interpreting the statute, concluded that there was no
precedent and turned to the legislative history of the
statute and the House Notes.  The Court ultimately
settled on a narrow interpretation of the statute and
concluded that neither execution nor concealment
were proven.  The Defendant did not fail in meeting
the fiduciary duty of disclosure to the bankruptcy
court and creditors.

A majority of the Ninth Circuit upheld district
court’s conclusion that polygraph evidence is
inadmissible as scientific evidence under Federal
Rule of Evidence 702.

United States v. Cordoba, No. 194 F.3d 1053 (9th
Cir. November 12, 1999).  

After being pulled over, police discovered that the
Defendant’s van contained a large amount of
cocaine.  Defendant claimed he did not know that the
drugs were present in the van and sought a polygraph
examination as a confirmation of his credibility.  The
parties did not agree, prior to the test, that the results
would be admissible.  The district court found that
the polygraph examination results were inadmissible
based on lack of “reliable error rate conclusions” for
“real-life” polygraph testing, lack of general
acceptance in the scientific community for using
polygraph testing to determine facts for presentation
to the Court, and a lack of reliable and accepted
standards controlling polygraphy.  Although the
Defendant sought to introduce expert testimony on
all three of these areas, the Court concluded that
none of the experts were able to overcome these
problems.  The Court also noted that under Fed Rule
of Evidence 403, the polygraph results were likewise
excludable since the probative value of the evidence
was substantially outweighed by its potential for
unfair prejudice.  The Court also pointed out that
since the polygraph was unstipulated, it was “not
worth the paper wasted on it.”    

The Eleventh Circuit held that prosecutorial
misconduct must reach an extremely high level
before the court will consider dismissal as a result
of a Fifth Amendment violation.
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United States v. Sigma Int’l, 196 F.3d 1314 (11th
Cir. November 30, 1999).

The grand jury convictions in question resulted from
alleged violations of the federal law prohibiting the
importation  and labeling of shrimp from Asia.  The
prosecution, in presenting the evidence, rushed the
grand jurors to indictment by telling them that a vote
was expected by the end of the second day.  The
Court concluded that such conduct did not amount
to a violation despite ABA Standard for Criminal
Justice Prosecution Function, 3-3.5(a) (a prosecutor

may not set the grand juror’s schedule nor suggest a
limited amount of time to render a decision).  The
Court found that there was no violation since the
prosecutor told the jurors he would allocate more
time if they found it necessary.  The prosecutor also
told grand jurors what inferences to draw from the
evidence, which the Court concluded was out of line
but not so far as to cause doubt as to the jury’s
independence.  In addition, the prosecutor
commented on crimes he thought Defendants
committed which were not under investigation or
relevant to the grand jury inquiry.  The Court
dismissed these comments as well and concluded that
the misconduct in question did not meet the prejudice
standard set out in  United States v. Bank of Nova
Scotia, 487 U.S. 250, 108 S.Ct. 2369 (1988) (where
the Supreme Court held that a court may not, in the
absence of racial discrimination in the grand jury
pool, dismiss an indictment based on prosecutorial
misconduct unless the Court doubts whether the
improper acts substantially influenced the grand
jury’s decision to indict). 

Letters to the Edi tor

Dear Editor:

I’ve been reading the series of articles on the
footnote debate and while I fear we are all dancing
on the head of a pin, I feel the need to respond to
Bryan Garner’s most recent article on the subject.  I,
like many practitioners I suspect, prefer to see
citations in the text.  Legal writing relies not only on
force of logic and elegance of prose but on force of
authority.  To relegate that authority to a footnote
ignores this reality.  When I read a brief, no matter
how delightfully drafted, I will not be convinced (nor
would any judge I know) without citation to relevant
authority.  Good authority adds immeasurable weight
to an argument, and I hate to have to interrupt my
reading to look down for it.

That said, Mr. Garner is absolutely correct in
suggesting that textual citations should not mask bad
writing.  However, I fail to see how this is anything

more than an editing tip rather than a format change.
Next time I draft a brief, I will remove the citations
from the text, read and edit the prose, and then
return the citations back to their appropriate place in
the text.  

Finally, there may be some merit to Mr. Garner’s
suggestion that citations in judicial opinions should
be relegated to footnotes.  Many courts (especially
appellate courts) have the last say on an issue, and
the ability to persuade is less important than the
power to merely announce what the law is.  That
said, I still believe those citations should be in the
text.  Good authority lends credibility to the court’s
reasoning.  More importantly, however, most
opinions are read by researchers looking not just for
that one case, but for the line of authority, if there is
such a line.  In this endeavor, I find it most
convenient to be able to read a statement of the law
and the authority backing it up, all in one place.  To
the extent I don’t need to know what authority the
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court has for its proposition, my eye is trained to
easily skip the underlined or italicized case cites.

Despite the apparent triviality of this debate, if
there is to be a change in the long-standing practice
of textual citation, it should be because it is the
correct approach and not because it is the approach
advocated by a leading authority on legal style.
While I have great respect for Mr. Garner’s work
and think he has helped push the legal profession into
drafting better documents, I think on this point he is
overlooking the reality that we do not exist just to
sound right but to be right.

Amy Hunt
Carrington, Coleman, Sloman & Blumenthal, L.L.P.
Dallas, Texas

q   q   q
To the editor:

I have read with interest bordering on amazement
the recent spirited exchange between Mark Steiner
and Bryan Garner on the subject of citational
footnotes.  Who says we appellate types can’t be the
life of any party?

I’d never really thought about "footnote
philosophy" before.  My initial impression of the
debate was that both Steiner and Garner were taking
extreme positions.  Putting citations in footnotes
doesn’t necessarily mean courts are subconsciously
rejecting precedent.  Maybe the judge in question is
letting an ex-law review clerk do some of the
drafting, and the poor kid never learned any other
way to handle citations.  Or maybe the court is
having some sort of weird "who can write the most
footnotes" contest.  I saw, and did, stranger things
when I was a judicial clerk.

But Bryan Garner’s response to Steiner also
overstates his point, and in a big way.  Citation
footnotes are not the secret to good writing.  Anyone
who can’t take Garner’s "citations in text" sample
paragraph, whittle it down by at least 50 percent,
substantially improve readability, and still leave all

important citations in text, isn’t much of a writer to
begin with.  String cites, useless "but see" references,
run-on parentheticals and Bluebook-prohibited
parallel cites tend to be bad writing technique,
whether they’re in text or footnote.

But just when I thought it was safe to put my
Appellate Advocate aside and get back to Buffy the
Vampire Slayer reruns, I happened to glance at Scott
Stolley’s letter to the editor.  He says he’s supporting
Bryan Garner’s side of the argument.  But if that’s
Stolley’s idea of help, I hope he never files an amicus
brief on my behalf.

Basically, Stolley says citations should be put in
footnotes because they just get in the way of
advocacy and anyone can find authority for most any
conclusion anyway.  Now, maybe I’ m a little
old-fashioned about these things, but in my appellate
work I’m usually able to put authority for any point
in rank order by following quaint customs like
in-circuit beating out-of-circuit, newer trumping
older, etc.  By the time I get through with this, one
pile of cases usually looks a good bit better than the
other.

I also felt just a little inadequate as an advocate
when I read Stolley’s pronouncements that "The
arguments should have primacy, not the citations,"
and "there is so much precedent that any decent
lawyer can find a case that says just about anything."
I must confess that most of the time I actually get my
ideas for arguments from the case law, rather than
laying out my conclusions, then doing some research
to decorate the brief with a few footnotes.  Not very
original, I’ll admit, but it seems to work.  I’ve even
caught myself advising a client or two to settle when
I couldn’t come up with much authority to support
their legal position.  Maybe I just should have been
looking harder, or less selectively.  Or maybe that’s
why Stolley gets paid the big bucks.

Kidding aside, Stolley’s soul-baring letter does
provide at least anecdotal support for Steiner’s
contention that there really is a correlation between
citation footnotes and disrespect for precedent.
Here’s one lawyer, at least, who puts citations in
footnotes because he doesn’t think the case law is
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nearly as important as his own rhetoric.  Like the
Sophists of old, who prided themselves on their
ability as professional persuaders to "make the worse
appear the better cause," Stolley is willing to put his
clients’ money where his mouth is.

Some might say, and I might agree, that I’m
coming down mighty hard on someone who just has
the guts to say in print what a lot of other lawyers
might also say in private, at least after they’ve had a
few drinks.  I didn’t just fall off the turnip truck.  I
know Stolley is not alone in his lack of respect for
precedent; in fact, his attitude probably qualifies him
for immediate election to Certain Unnamed Courts.
But that doesn’t make him right, and it doesn’t make
his attitude one that should be celebrated or imitated.

The common law is a strange beast.  It balances
a strong desire for continuity with the capacity for
needed change.  Too much respect for case authority
and the common law becomes brittle, unable to adapt
to changing circumstances; too little regard for
precedent and the common law degenerates from
something deserving the label "law" to nothing more
than power politics played in a different arena.  The
line is hard to define but, as with other forms of
obscenity, most of us know it when we see it.

The great British jurist, Lord Patrick Devlin, said
that a judge "is tethered to the positive law but not
shackled to it."  If Stolley’s letter is a fair indiction,
and I think it might be, we may be at a time and place
where many advocates and judges could benefit from
constant small  reminders—like citation
sentences—that precedent is a tether designed to
circumscribe judicial activism.  If top-notch prose
can be achieved only at the risk of slipping that
tether, and setting loose the dogs of unbridled
discretion, then perhaps we should resign ourselves
to a few more centuries of bad writing and good law.
Or maybe we should just strive to write so well that
our audiences will be willing to wade through a few
citations in search of our next bon mot.  John
Grisham and Bryan Garner notwith-standing, we’re
in the business of justice, not literature.

Sincerely,

James W. Paulsen
Professor of Law
South Texas College of Law

Now Ac cepting  Artic les
for Summer and Fa ll Issues !

Send your article or any questions to:
David Coale (dcoale@ccsb.com) or
Heidi Bloch (hbloch@hwlaw.com)

New Resource

Advisory Committee Transcripts

and Minutes

Now Available on the Internet

The supreme court has added transcripts and
minutes of the supreme court advisory
committee to its website.  See:

www.supreme.courts.state.tx.us/
rules/history/archives/scac/

Transcripts are available for 1996 and 1997;
minutes are available for 1996, 1997, and
January 2000.  Bob Pemberton, rules attorney
for the court, says that transcripts and minutes
for all future meetings will be posted and that
he hopes to post transcripts and minutes for
earlier years.
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