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Peer Review Privileges in Federal Courts - A Call for Evidentiary Uniformity Or Is the Designated 
Hitter Good For Baseball? 

Joseph A. Michels and Sanford L. Dow 
The designated hitter has been the bane of baseball purists 
since its inception in 1973. He exists only in the American 
League - often called the "Junior" league because it was formed 
after its older or "senior" counterpart, the National League.   The 
designated hitter skews the pre-existing dynamics and strategy of 
the game by allowing the manager to remove his pitcher from the 
batting lineup and replace him with a "designated hitter." Thus, 
instead of facing the pitcher - who is usually the weakest batter in 
the lineup - at the bottom of the batting order, the American 
League defensive team must face a player who is fresh, focused, 
and who is often hired solely for his ability to hit the ball and 
without regard for his defensive skills. 

Managers and pitchers who move from league to league 
are affected most by the designated hitter rule. They must adopt 
and adapt to their new surroundings. Fortunately, they at least 
know before the game starts whether they will face a designated 
hitter or not. 

Such is not the case when dealing with evidentiary 
matters relating to a medical peer review. Today's hospital or 
practitioner has no assurance that the peer review she participates 
in today will be protected against civil discovery in a lawsuit 
heard two or three years from now. The reason for this 
uncertainty, much like the story of the designated hitter in 
baseball, is that state and federal courts have failed to adopt 
uniform rules relating to the protection of peer review 
proceedings from discovery. While all state courts exempt peer 
review from discovery except in certain defined instances1, many 
federal courts refuse to recognize a similar privilege. Thus, where 
a litigant files its suit - i.e., in state court or in federal court - is 
often a determinative factor in whether any medical peer 
activities related to his case will be discoverable. In many cases, 
that distinction can be the difference between a summary 
judgment and extensive -and expensive - litigation. 

Fundamental fairness requires that the critically 
important protections afforded the medical peer review process 
not be subject to the forum shopping whims of a creative 
plaintiff.  This article evaluates the evidentiary protections of 
the most widely recognized peer review immunity statute, the 
Federal Health Care Quality Improvement Act2 (the "HCQIA"), 
discusses the application of the Self-Critical Analysis privilege 
in federal courts, and urges a uniform application of evidentiary 
immunity rules for medical peer review proceedings. 

The HCQIA was inspired, in part, by Congressional findings that 
"[t]here is an overriding national need to provide incentive and 
protection for physicians engaging in effective professional peer 
review."3 Congress passed the HCQIA to improve the quality of 
medical care by encouraging physicians to identify and discipline 
physicians who are incompetent or who engage in unprofessional 
behavior. Prior to the enactment of the HCQIA, many physicians 
had been reluctant to participate in peer review because they 
feared direct reprisal from colleagues they were reviewing or 
feared lawsuits by those they were reviewing.5 Congress believed 
that effective peer review would be furthered "by granting limited 
immunity from suits for money damages to participants in 
professional peer review actions."6 Significantly, Congress also 
found that the lack of adequate peer reviews resulted not from the 
risk of disclosures by those conducting the reviews but, rather, 
from the threat of lawsuits against those involved in the review 
process. The legislative history to the HCQIA explains: 

Doctors who are sufficiently fearful of the threat 
of litigation will simply not do meaningful peer 
review. Thus, there is a clear need to do 
something to provide protection for doctors 
engaging in peer review if [the national 
reporting system established by the HCQIA] is 
to be workable. To that end, the bill provides 
limited, but essential, immunity.7 

The statute does not provide an immunity from suit.8 It 
only provides for an immunity from damages.9 To qualify for 
immunity under the HCQIA, the professional review action in 
question must meet the standards outlined in the statute;10 that is, 
the professional review action must be taken: (i) in the reasonable 
belief that the action was in furtherance of quality health care; (ii) 
after a reasonable effort to obtain the facts of the matter; (iii) after 
adequate notice and hearing procedures are afforded to the 
physician involved or after such other procedures as are fair to the 
physician under the circumstances; and (iv) in the reasonable 
belief that the action was warranted by the facts known after such 
reasonable effort to obtain facts and after meeting the 
requirements of (iii).11 Importantly, the HCQIA also creates a 
presumption that a professional review activity meets these 
standards unless the presumption is rebutted by a preponderance 
of the evidence.12 
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The HCQIA provides immunity from damages 
to the professional review committee, its staff, anyone 
under contract with the committee, and any person who 
participates with or assists the committee.13 Finally, the 
HCQIA grants immunity from damages to those 
individuals providing information to a professional 
review body regarding the competence or professional 
conduct of a physician unless the information is 
determined to be false and the person providing it knew 
that the information was false.14 

EVIDENTIARY PROTECTION FOR PEER 
REVIEW PROCEEDINGS IN FEDERAL COURTS 

Within the context of lawsuits involving peer 
review matters, a question invariably arises as to whether 
the documents and other materials prepared as part of the 
peer review process are privileged from disclosure during 
discovery. Most state laws exempt the peer review 
process from discovery. Those protections are generally 
available in lawsuits filed in state court. The next section 
of this paper addresses those issues in the context of 
federal court litigation. 

1.     Federal Rule of Evidence 501 and the Reluctance to 
Find New Privileges 

Any analysis of the law of privilege must begin 
with Rule 501 of the Federal Rules of Evidence. 

Except as otherwise required by the 
Constitution of the United States or 
provided by Act of Congress or in rules 
prescribed by the Supreme Court 
pursuant to statutory authority, the 
privilege of a witness . . . shall be 
governed by the principles of the 
common law as they may be interpreted 
by the courts of the United States in 
light of reason and experience. 
However, in civil actions and 
proceedings, with respect to an element 
of a claim or defense as to which State 
law supplies the rule of decision, the 
privilege of a witness. . . shall be 
determined in accordance with State 
law. 

In its enactment of Rule 501, Congress 
"manifested an affirmative intention not to freeze the law 
of privilege. Its purpose rather was to 'provide the courts 
with the flexibility to develop rules of privilege on a case-
by-case basis.. .'"15 

Even though courts have some flexibility, the 
Supreme Court has cautioned that an evidentiary 
privilege should not be recognized or applied unless it 
"promotes sufficiently important interests to outweigh the 
need for 

probative evidence."'6 The starting point in the analysis 
is always the "fundamental principle that 'the public ... 
has a right to every man's evidence. In light of this 
presumption, privileges are disfavored in the law and are 
strictly construed.18 

2.      Will Federal Law Apply or will State Privileges 
Control? 

When considering a federal claim, federal 
courts apply federal common law, rather than state law, 
to determine the existence and scope of a privilege.19 
Despite applying federal common law, it is important to 
recognize that, as a matter of comity, federal courts will 
consider state policies supporting a privilege providing 
confidentiality.20 In fact, the Seventh Circuit has even 
remarked that "a strong policy of comity between state 
and federal sovereignties impels federal courts to 
recognize state privileges where this can be 
accomplished at no substantial cost to federal 
substantive and procedural policy."21 Moreover, a 
federal court "may resort to state law analogies for the 
development of a federal common law of privileges in 
instances where the federal rule is unsettled."22 

One case discussing the tensions inherent in 
this analysis is Pagano v. Oroville Hospital23 Although 
the Pagano court determined that California's medical 
peer review privilege was inconsistent with federal law, 
it also outlined an approach for determining the 
applicability of state privileges in federal question cases: 

The initial determination is whether 
application of the state law would be 
inconsistent with federal law. . . . 
However, when state privilege law is 
consistent, or at least compatible, with 
federal privilege law, the two should be 
read together in order to accommodate the 
legitimate expectation of the state's 
citizens. When a court can harmonize the 
provisions of state privilege with federal 
discovery law, it only makes sense to 
apply the state law. ... It is not necessary to 
have precise similarity between the federal 
privilege and state privilege in order to 
utilize the state law.  If such similarity 
were required, federal law could simply be 
applied since there would be no difference 
whatsoever in the two sets of laws. The 
key to legitimate use of state law can be 
applied as long as it is not inconsistent 
with the nature or degree of federal 
privilege - some differences can be 
tolerated without the two privileges being 
rendered inconsistent.24 
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Furthermore, in American Civil Liberties Union 

of Mississippi v. Finch, the Fifth Circuit Court of 
Appeals, in formulating its own test, remarked that 
when a litigant seeks to assert a privilege that does not 
exist at common law but is enacted by a state legislature 
(such as the medical peer review privilege), a federal 
court must determine whether to recognize the privilege 
by "balancing the policies behind the privilege against 
the policies favoring disclosure."25 This balancing test 
can be refined by answering the questions: (i) whether 
the fact that the courts of a state would recognize the 
privilege itself creates good reason for respecting the 
privilege in federal court, regardless of the federal 
court's independent judgment of its intrinsic desirability; 
and (ii) whether the privilege is intrinsically meritorious 
in the independent judgment of the federal court.26 
However, "that the courts of a particular state would 
recognize a given privilege will not often of itself justify 
a federal court in applying that privilege."27 

In Finch, the court went on to identify four (4) 
conditions for the recognition of a testimonial privilege: 

(i)     the    communications    must 
originate in a confidence that 
they will not be disclosed; 

(ii)     this element of confidentiality 
must be essential to the full 
and satisfactory maintenance 
of the relation between the 
parties; 

(iii)    the relation must be one which in 
the opinion of the community 
ought to be sedulously 
fostered; 
and 

(iv)    the injury that would inure to the 
relation by the disclosure of 
the communications must be 
greater than the benefit 
thereby gained for the correct 
disposal of litigation.28 

"Only if these four conditions are present should a 
privilege be recognized."29 

3.     The Scope of Discovery Under the Federal 
Rules of Civil Procedure is Broad 

The scope of discovery in federal courts is 
expansive.30   Rule 26 of the Federal Rules of Civil 
Procedure provides: 

Parties may obtain discovery regarding 
any matter . . . which is relevant to the 
subject matter involved in the pending 
action . . . The information sought need 
not be admissible at trial if the 
information sought appears reasonably 
calculated to 

lead to the discovery of admissible 
evidence.31 

"Relevance" for purposes of discovery is "synonymous 
with 'germane' and ... it should not be read as meaning 
'competent' or 'admissible.'"32 Furthermore, Rule 26 is to 
be considered broadly, to include "any matter that bears 
on, or that reasonably could lead to other matter that could 
bear on, any issue that is or may be in the case."33 Finally, 
"although not specifically stated in the rule, the privileges 
referred to in Rule 26 are those embodied by Fed. R. Evid. 
50L"34 

The Harbinger of Bad News – University of 
Pennsylvania v. EEOC 

In University of Pennsylvania v. EEOC, the 
Supreme Court declined to recognize a common law 
privilege "against the disclosure of peer review materials" 
in a Title VII action.35 University of Pennsylvania was a 
faculty tenure case in which Rosalie Tung ("Tung") 
asserted that she had been sexually harassed by a 
department chairperson and that, upon her insistence that 
their relationship remain professional, she was denied 
tenure. Tung also stated that her qualifications for tenure 
were either equal to or better than that of her five male 
colleagues who had received more favorable treatment. 
Tung filed a discrimination charge with the EEOC 
pursuant to Title VII. The EEOC investigated and 
eventually subpoenaed both Tung's tenure review files and 
those of her five male colleagues. 

Tung sought disclosure of internal tenure-review 
files in order to prove her claim of discrimination under 
Title VH. The University requested that the Court deem 
the peer review documents privileged to "protect the 
integrity of the peer review process, which in turn is 
central to the proper functioning of many colleges and 
universities."36 

In rejecting the claim of privilege, the Supreme 
Court noted that Congress had been aware of the possible 
burden associated with the disclosure of peer review 
materials when it enacted Title VII.37 Moreover, 
recognition of a common law privilege against the 
disclosure of peer review materials would probably result 
in the assertion of similar privileges and the asserted 
privilege had no historical or statutory basis.38  The 
Supreme Court also narrowly construed its role under FED. 
R. EVID. 501: 

We do not create and apply an 
evidentiary privilege unless it "promotes 
sufficiently important interests to 
outweigh the need for probative evidence 
. . ." In as much as "[t]he testimonial 
exclusionary rules and privileges 
contravene the fundamental principle that 
'the public . . . has a right to 
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every man's evidence,'" . . . any such 
privilege must be strictly construed. 

Moreover, although Rule 501 manifests 
a congressional desire 'not to freeze the 
law of privilege' but rather to provide the 
courts with flexibility to develop rules of 
privilege on a case-by-case basis, we are 
disinclined to exercise this authority 
expansively. We are especially reluctant 
to recognize a privilege in an area where 
it appears that Congress has considered 
the relevant competing concerns but has 
not provided the privilege itself.39 

Unfortunately, University of Pennsylvania has 
been adopted by many courts, often without significant 
critical analysis, to stand for the proposition that internal 
peer review proceedings are not subject to protection 
from discovery. These courts have failed to consider 
important distinctions between faculty/tenure peer review 
and medical peer review, especially the fact that 
"[c]andid and conscientious evaluation of clinical 
practices is a sine qua non of adequate hospital care. To 
subject these discussions and deliberations to the 
discovery process, without a showing of exceptional 
necessity, would result in terminating such 
deliberations."40 

These courts have also failed to distinguish 
between the policy goals of medical peer review and 
other types of peer review.  Indeed, while an internal 
university peer review may result in the loss of tenure, it 
does not silence the speaker nor does it remove her 
thoughts and ideas from public debate - it merely shifts 
them to another forum. On the other hand, denying 
protection to medical peer review carries with it the 
possibility of inhibiting the full and frank discussion of a 
practitioner's shortcomings and permits the potentially 
dangerous doctor to remain a continuing risk to the entire 
community. 

In short, while University of Pennsylvania may 
well have been properly decided on its facts, it should not 
be applied in broad strokes to all other peer review cases. 
In particular, it should not be applied to medical peer 
review matters because of the countervailing policy 
considerations supporting the protection of medical peer 
review from discovery. 

4.     The HCQIA Does Not Explicitly Create a 
Privilege For Documents 

An additional hurdle to the creation of a medical 
peer review discovery exemption is that Congress, in 
providing protection for those involved in the peer review 
process, did not explicitly establish a privilege for most 
documents created in that process.41 As a California court 
noted, in enacting the HCQIA: 

Congress  not  only  considered  the 
importance    of    maintaining    the 
confidentiality of the peer review process, 
but took the action it believed would best 
balance protecting confidentiality with 
other important federal interests. Congress 
spoke loudly with its silence in not 
including a privilege against discovery of 
peer review materials in the HCQIA.42 

A New York court argued that the premise "that 
Congress did consider the relevant competing interests in 
declining to create a privilege for medical peer review 
materials is demonstrated by a number of factors."43 In 
Johnson v. Nyack Hospital, the court elaborated: 

First, the findings accompanying the statute 
clearly shows that Congress looked at a 
variety of ways to give doctors protection 
and incentives to participate in peer review 
programs.   Id. § 11101. Second, the statute 
provides that some materials created in a 
medical peer review program are 
confidential, so that Congress must have 
considered what type of materials should 
be granted this protection, yet did not 
accord protection to the materials here in 
question. § 11137(b)(l). Finally, the 
HCQIA specifically denies immunity under 
the Civil Rights Act for participants in peer 
review proceedings, showing that Congress 
accorded more weight to vindication of 
civil rights than to the interests in the 
confidentiality of the peer review process. 
Id. § lllll(a)(l).44 

The Johnson court went on to note that "[t]he legislative 
history demonstrates that Congress considered the factors 
pertinent to whether such communications should be 
privileged, but chose only to grant immunity from suit to 
doctors who participates in peer review."45 

The flaw in this reasoning, of course, is that 
several federal courts had protected peer review 
documents from discovery prior to the enactment of the 
HCQIA.46 Thus, while Congress created the National 
Practitioner Data bank in conjunction with the HCQIA 
and explicitly created discovery exemptions for the new 
class of documents related to the databank. Congress 
should not have felt compelled to write a statutory 
exemption for documents which already enjoyed 
protection from discovery under several existing court 
decisions. 
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THE SELF-CRITICAL ANALYSIS PRIVILEGE AND 
STATE LAWS SUPPORT PROTECTING PEER 
REVIEW DOCUMENTS FROM DISCOVERY 

In light of University of Pennsylvania and in the 
absence of an explicit statutory protection from discovery in 
the HCQIA, one must turn to the laws of the various states and 
to the Self-Critical Analysis privilege to find a basis for 
exempting medical peer review documents from discovery. 

1.     Overview of the Self-Critical Analysis Privilege 

The self-critical analysis privilege47 has its foundation 
in the public policy that certain types of information, vital to 
the internal  operations and improvement of certain industries, 
ought to be protected from disclosure.  The privilege protects 
from disclosure documents and other information that evaluate 
the performance and practices of an organization and has been 
asserted in numerous cases involving employment 
discrimination, products liability, patent infringement, and a 
myriad of other subject areas. The self-critical analysis 
privilege is intended to serve the "public interest by 
encouraging self-improvement through uninhabited self-
analysis and evaluation."48 However, opponents of the self-
critical analysis privilege argue that it "does not provide the 
desired   benefit    of   encouraging    self-evaluative 
communications with institutions. Instead, the self-critical 
analysis privilege impedes discovery without providing any 
measurable off-setting benefit."49 

Importantly, "the Supreme Court and the circuit courts 
have neither definitively denied the existence of such a 
privilege, nor accepted it and defined its scope. Additionally, 
some courts have reasoned that: 

in light of the Supreme Court opinion in 
University of Pennsylvania, it is clear that to 
the extent a self-critical analysis privilege has 
any continued validity, the party seeking to 
invoke it bears a heavy burden of establishing that 
disclosure in the course of discovery will have a 
substantial   chilling   effect   on  the 
willingness of parties to engage in such 
reviews.51 

In essence, what can be said is that even though there 
appears to be a limited recognition in the federal courts of the 
self-critical analysis privilege, it is rarely applied and is 
circumscribed in several ways. For example, in those 
circumstances where information is protected by the privilege, 
a showing of extraordinary circumstances or special needs has 
been found to trump the privilege.52 

Moreover, the self-critical analysis privilege lacks any 
uniform recognition among all the states. Most states have 
granted statutory protection to medical peer review of patient 
care33 while a number of states have enacted some form of the 
self-critical analysis privilege in other contexts.54 Few state courts 
have considered whether the privilege should exist.55 Most state 
courts which have recognized the privilege have done so only in 
the limited context of statutes protecting medical peer review 
materials.56 Some states have recognized the privilege in other 
contexts.5' 

The self-critical analysis privilege has also been rejected 
by several state courts in various contexts58, including a case 
where the Kentucky Supreme Court refused to extend the 
privilege to internal hospital reports concerning methods of 
treatment and the correction of mistakes59, and the Wisconsin 
Supreme Court which refused to recognize the privilege to 
protect reports and minutes of a hospital peer review committee.60 

2.     The Genesis of the Privilege and its Elements 

One of the earliest decisions to recognize the self-
critical analysis privilege was Bredice v. Doctor's Hospital, Inc.61 
Bredice was a medical malpractice case where the plaintiff 
sought the production of minutes and hospital staff reviews 
concerning the death of a patient. In expLi'.iing the need for the 
self-critical analysis privilege, Uie court reasoned: 

Confidentiality is essential to effective 
functioning of these staff meetings; and these 
meetings are essential to the continued 
improvement in the care and treatment of 
patients.  Candid and conscientious  evaluation  
of clinical practices is a sine qua non of 
adequate hospital care. To subject these 
discussions and deliberations to the discovery 
process, without  a  showing  of exceptional 
necessity, would result in terminating such 
deliberations. .. The purpose of these meetings is 
the improvement, through self-analysis, of the 
efficiency of medical procedures and 
techniques... The value of these discussions . . . 
would be destroyed if the meetings and names 
of those participating were to be opened to the 
discovery process. . . . There is an 
overwhelming public interest in having those 
staff meetings held on a confidential basis so 
that the flow of ideas and advice can continue 
unimpeded. . . .  Absent evidence of 
extraordinary circumstances, there is no good 
cause shown requiring disclosure of these 
meetings.62 

50 
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Since Bredice, most courts which have 

recognized the self-critical analysis privilege have 
insisted upon three criteria that must be met in order for 
the privilege to apply: 

(i)     the information sought must result 
from an internal review 
conducted to improve 
procedures or products; 

(ii)     the party' conducting the review 
must have intended that the 
information remain confidential 
in order to preserve the free 
exchange of ideas; and 

(iii)    the information must be such that 
permitting discovery of it 
would curtail free exchange.63 

In addition to these three prerequisites, other courts have 
also required an expectation of confidentiality, namely, 
that "no document will be accorded a privilege unless it 
was prepared with the expectation that it would be kept 
confidential, and has in fact been kept confidential."64 

The third criterion mentioned above typically 
requires the court to weigh the public interest served in 
preventing disclosure of confidential internal reviews 
against a plaintiffs need for the material to prove its 
case.65 This balancing of public and private interests has 
become "the essential consideration when a court decides 
whether the privilege   should   prevent   disclosure   of  
relevant information."66  Essentially, "the court must 
determine whether the type of internal review conducted 
by the party invoking the privilege is one that benefits the 
public interest and would be curtailed in the future if it 
were subject to disclosure during civil discovery."67 

Finally, even those courts which have applied 
this privilege have declined to issue protective orders for 
materials of a purely factual nature.68   Thus, data 
compilations, the identity of participants in the 
underlying events, records pertaining to the medical care 
being reviewed, or other facts which would not typically 
be exempt from discovery should not be shielded simply 
because they were considered by a peer review body. 

3.      The Application of the Self-Critical Analysis 
Privilege 

The self-critical analysis privilege has been 
examined in various contexts, including medical 
malpractice claims, claims of antitrust violations, and in 
the employment context. 

a. Medical Malpractice Cases 

(i) Cases Supporting the Self-Critical Analysis 
Privilege 

Despite the perceived reluctance of federal 
courts to protect peer review proceedings from discovery, 
several courts have opened the door to the creation of a 
federally recognized exemption   using the self-critical 
analysis rationale. Two decisions from the 1980s provide 
sound rationale for such an exemption. 

In a 1981 decision. Morse v. Gerity,69 the 
plaintiff served notice of a non-party deposition 
subpoena duces tecum on the administrator of a hospital 
requesting the production of certain documents 
concerning the defendant doctor. The administrator 
moved to quash the subpoena on the grounds that the 
documents were privileged under a Connecticut statute 
which provided that "the proceedings of a medical 
review committee conducting a peer review shall not be 
subject to discovery or introduction into evidence in any 
civil action . . arising out of the matters which are subject 
to evaluation and review by such committee."70 

The court remarked that "this privilege has been 
regarded as a proper legislative choice between the 
competing public concerns of fostering medical staff 
candor, on the one hand, and impairing medical 
malpractice plaintiffs access to evidence, on the other 
hand."71 However, in upholding the privilege, the court 
artfully and persuasively explained the need for the 
privilege: 

Indeed, if the purpose of the statute is to 
encourage doctors to evaluate their peers 
without fear of disclosure, that purpose 
would be hampered by public release of 
any proceedings, not just those involving 
the patient who has sued. The danger of 
inhibiting candid professional peer review 
exists by the mere potential for disclosure. 
Any possibility that proceedings might be 
discoverable at a future date in some 
unrelated patient suit presents a risk that a 
doctor will be reluctant to provide the 
meaningful peer review contemplated by 
the statute. The overriding importance of 
these review committees to the medical 
profession and the public requires that 
doctors have unfettered freedom to 
evaluate their peers in an atmosphere of 
complete confidentiality.   No chilling 
effect can be tolerated if the committees are 
to function effectively.72 
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The self-critical analysis privilege was again relied 
on in a 1987 decision. Laws v. Georgetown University 
Hospital,13 a malpractice suit arising out of the 
Caesarean delivery of a child. During the deposition of 
the obstetrician in charge of the labor and delivery, the 
deponent stated that following the birth of the child, he 
sent a memorandum to the Chairman of the Department 
of Anesthesiology concerning complications with the 
delivery. The plaintiffs sought production of this letter.   
Also, the staff at Georgetown University conducted a 
morbidity meeting at which time the injuries were 
discussed. 

In determining that the self critical privilege 
analysis applied, the court remarked: 

The Court holds that the policies 
motivating the Bredice decision are 
equally present in this case. The Court's 
conclusion is founded on the practical 
realization that the effectiveness of a 
hospital staff meeting is contingent upon 
a reliable stream of information 
detailing the circumstances of medical 
procedures under review. Permitting 
discovery of an explanation that a doctor 
accused of malpractice sends to his 
supervisor, which is obviously intended 
to prompt some kind of review, and in 
fact results in review at a staff meeting, 
could limit the very best source of 
committee data.   Like the Bredice 
court, this Court recognizes an 
overwhelming public interest in 
promoting improvement in health care 
through the mechanism of staff peer 
review.  The Court is thus reluctant to 
impair the flow of information which 
may be most valuable to such 
committees.74 

The Jaffee Decision and its Progeny 

Recently, courts have found support for 
recognizing a federal peer review privilege in the United 
States Supreme Court's ruling in Jaffee vs. Redmond.ls 
Decided six years after University of Pennsylvania, the 
Supreme Court in Jaffee recognized a privilege 
protecting confidential communications between a 
psychotherapist and her patient. The Supreme Court 
observed that the psychotherapist-patient privilege, like 
the attorney-client privilege, is "rooted in the imperative 
need for confidence and trust" which promotes frank 
and complete disclosures.76 The Supreme Court further 
noted that the public policy of the states as reflected in 
their legislative and judicial pronouncements is part of 
the "reason and experience" which may be drawn upon 
in considering claims of privilege.77 

Not long after Jaffee opened the door, the 
District Court in New Mexico decided Weekoty v. 
United States78 

Weekoty was a medical malpractice case brought after Mr. 
Weekoty died while in the care of Dr. Jule Magri, a 
United States Health Care physician. The United States 
asserted that a trial court magistrate had improperly 
granted a motion to compel the production of documents 
related to a morbidity and mortality reviewed convened 
after Mr. Weekoty's death. The Government contended 
that this review was convened solely for the purpose of 
peer review deliberations and that it should not, therefore, 
be compelled to produce either the report prepared after 
that review or the minutes of that review.'9 The magistrate 
granted the motion to compel, finding that there was no 
federally recognized self-critical analysis privilege and 
that the Government failed to show that the information 
requested was immune from discovery pursuant to a New 
Mexico state peer review statute.80 

The court first considered the magistrate's 
conclusion that there was no federally recognized self-
critical analysis privilege. The court cited several cases 
where the privilege had been recognized81 and other cases 
where the court rejected the privilege.82 The court 
reasoned that "although of questionable necessity in many 
applications, the self-critical analysis privilege is 
particularly pertinent in the medical context as it promotes 
frank and honest discussions which protect lives and 
improve patient care."83   Accordingly, because of this 
unique role in preserving the public health, the court 
found that medical morbidity and mortality' reviews must 
be distinguished from other types of documents.84 

The court then recognized that this privilege in 
the medical setting was supported by the same policy 
considerations and Rule 501 analysis as the Supreme 
Court relied upon in Jaffee when it recognized the 
psychotherapist-patient privilege.85 In Jaffee, the Supreme 
Court determined that the psychotherapist privilege, like 
the attorney-client privilege, was "rooted in the imperative 
need for confidence and trust which promotes frank and 
complete disclosure.86 Similarly, the Weekoty court 
reasoned that "applying the self-critical analysis privilege 
in this case will ensure the same level of confidence and 
trust which will promote the type of open discussions 
necessary to accurately analyze medical procedures."87 
Moreover, 

the public interest served by protecting 
medical peer review conferences from 
disclosure is perhaps greater than that 
served by the individual based spousal, 
attorney-client,   and   psychotherapist-
patient privileges. A single conference in 
the this context promotes knowledge and 
understanding     among     numerous 
physicians about life saving techniques 
and potentially life threatening 
decisions.. . . Thus, the public good is 
multiplied far beyond an individual 
patient's care, as the information 
promotes more effective patient care 
throughout a hospital.88 
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According to the Weekoty court, the self-critical 
analysis privilege was further supported by the Jqffee analysis 
because the Supreme Court in Jqffee recognized that it was 
appropriate to treat a consistent body of policy determinations by 
state legislatures as reflecting both the "reason" and "experience" 
Rule 501 requires in the recognition of a new privilege.89 The 
Jqffee court concluded that federal recognition of the 
psychotherapist-patient privilege under Rule 501 was 
"confirmed by the fact that all 50 states and the District of 
Columbia have enacted into law some form of the 
psychotherapist privilege."90 Because every state has statutes 
that protect the work of medical review committees91, Weekoty 
recognized that "as in Jqffee, the nearly unanimous state 
legislative recognition of the self-critical peer review privilege in 
the medical peer review context confirms the appropriateness of 
recognizing the privilege in this forum."92 

The court next recognized the fact that the self-critical 
analysis privilege was supported by New Mexico's statutory 
privilege. The court held: 

New Mexico, like the vast majority of the other 
states, has recognized a self-critical analysis 
privilege in the medical context and has 
protected such discussions from discovery . . . 
Moreover, out of comity, it is incumbent upon 
this Court to consider the New Mexico 
legislature's conclusion that the public interest 
in confidential morbidity and mortality 
conferences outweighs the interest of a single 
party to discovery of those discussions.93 

Finally, in determining that the magistrate erred in ordering the 
production of the documents, the court stated: 

Given the "overwhelming public interest" in 
providing physicians with a confidential context 
in which to evaluate the effectiveness of life-
saving techniques and procedures, the Court is 
compelled to recognize   the   self-critical   
analysis privilege in the context of morbidity 
and mortality conferences and will apply it in 
this case... 

*** 
Because the Court agrees with the judgment of 
the United States Congress, the vast majority of 
state legislatures, and the New Mexico 
Legislature, that the self-critical analysis 
privilege will serve "public good transcending 
the normally predominate principle of utilizing 
all rational means for ascertaining troth," the 

Court must recognize the application of the 
privilege in this context.94 

(ii)     Medical Malpractice Cases Refusing to Apply 
the Privilege 

Despite the potential for a uniform federal privilege 
under Jqffee, at least one fos\.-Jaffee court rejected a defendant's 
request to protect medical peer review proceedings from 
discovery. In Syposs v. United States95 the plaintiffs brought an 
action under the Federal Tort Claims Act for medical 
malpractice against the Veterans Administration Medical Center, 
a hospital operated by an agency of the United States 
government. The plaintiffs sought to obtain peer review 
documents from non-party hospitals relating to the physicians in 
the lawsuit. 

The hospitals objected on the ground that the 
information was privileged under federal common law and state 
law. Plaintiffs argued that state law privileges did not apply to 
the federal action and that there was no recognized federal 
medical peer review privilege in either federal common law or 
federal statute. In response, the hospitals asserted that there was 
a federal statutory peer review privilege set forth in HCQIA. 

Initially, the court noted that in a federal question case, 
the federal common law of privilege was applicable, and not 
state statutory privilege.96 The court then remarked that when a 
court balances the reasons for disclosure, "the balance does not 
often favor recognition of a new privilege unless it promotes 
sufficiently important interests to outweigh the need for 
probative evidence."97 

The court rejected the cases relied on by the hospitals, 
Bredice and Morse, because they "predate[d] the enactment of 
the Health Care Quality Improvement Act and the   Supreme   
Court's  holding  in  University  of Pennsylvania"" Additionally, 
the court remarked that "the Fifth Circuit decision in In re 
United States, 864 F.2d 1153 (5th Cir. 1989)99, and the New 
Jersey case of Wei, finding a federal statutory peer review 
privilege, also predate University of Pennsylvania" lw) 

In conclusion, the Syposs court held: 

given the general principle that privileges are 
strongly disfavored in federal practice, this 
court is unwilling to find a privilege where "it 
appears that Congress had considered the 
competing concerns and [did] not establish a 
privilege." While state privileges may be 
considered in determining whether a federal 
privilege exists, "a privilege for peer review 
materials has no similar historical or statutory 
basis" under federal law. 
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Medical peer reviews do not enjoy the 
historical or statutory support upon which other 
privileges have been recognized in federal law, 
and the Hospitals have failed to provide any 
reason to believe some physicians would not 
provide candid appraisals of their peers absent 
the asserted privilege.   Whether the public 
interest would be served by a medical peer 
review privilege in federal cases requires a 
weighing of interests more appropriate for 
Congress than for the courts. Thus, the fact that 
such peer review privileges exist under   
numerous   state   statutes   is immaterial.101 

The Syposs decision is subject to criticism because of 
(1) its undue reliance on University a/Pennsylvania and (2) its 
reliance on the absence of an explicit grant of immunity under 
the HCQIA to support the denial of immunity from discovery 
under other theories. Also, to the extent that it discounted the 
Fifth Circuit's decision in In re United States because the 
decision predated the HCQIA, that decision is questionable in 
light of the Fifth Circuit's 1992 ruling in U.S. v. Harris 
Methodist Fort Worth which recognized the importance of 
confidentiality in peer review proceedings (see discussion 
below at page 16). Moreover, as referenced above, the Syposs 
decision fails to analyze the state of the law at the time 
Congress passed the HCQIA. Arguably, Congress passed the 
HCQIA in the light of several decisions which provided 
immunity from discovery to medical peer review 
proceedings102 and, therefore, Congress's failure to add any 
explicit protection is unremarkable. 

b.     The Self-Critical Analysis Privilege in Other 
Cases 

Peer review immunity, whether immunity from 
liability or from discovery, must be done as part of the 
weighing and evaluating of competing public policies. For 
instance, the HCQIA does not exempt from liability those who 
would use the system to violate another's civil rights.103 The 
Texas peer review statute specifically allows the court to 
conduct an in camera inspection of purportedly protected 
documents and to order their production if they are relevant to 
a plaintiffs civil rights or antitrust case.104 Expanding beyond 
these two statutory exceptions, an examination of how self-
critical analysis privileges have been applied in specific areas 
gives guidance on how a uniform federal medical peer review 
discovery exemption should be formulated. 

(i)       Antitrust 

In Memorial Hospital For McHenry County v. Shadur, 105  a 
physician filed a Sherman Act antitrust action 

against a group of competing physicians, alleging that they had 
used the committee apparatus of the hospital as a sham to exclude 
plaintiff from its medical staff and destroy his practice. Plaintiff 
sought discovery regarding the hospital's treatment of other 
physicians in comparable disciplinary proceedings. These 
proceedings were privileged under an Illinois state statute and 
disclosure of information obtained in the course of such 
proceedings was a misdemeanor. The Seventh Circuit nonetheless 
permitted disclosure, reasoning that state law does not supply the 
rule of decision as to a federal claim. 

The Shadur court weighed the need for disclosure of 
relevant evidence pertaining to plaintiff's antitrust claim with the 
policy of protecting the effectiveness of hospital peer review 
committees. The court determined that, unlike medical 
malpractice claims, disclosure was necessary because it was 
essential to the plaintifFs claim. The court concluded: 

The same cannot be said, however, in a case 
such as this where the plaintiff's claim arises out 
of the disciplinary proceedings themselves and 
not some event   or   occurrence   that   exists 
independently of those proceedings. In this case, 
for example, [plaintiff] has alleged that the 
defendants have used the Hospital      committee      
apparatus discriminatorily to  deny him  staff 
privileges at the Hospital in furtherance of an 
unlawful restraint of trade. To prove this 
allegation, [plaintiff] must present evidence that 
other physicians with comparable or worse 
records than his were not denied staff privileges. 
Such evidence, if it exists, would likely be found 
in the Hospital's   records   of   disciplinary 
proceedings against other doctors.   To deny 
[plaintiff] access to this information may very 
well prevent him from bringing this action 
altogether.106 

Other courts have followed the Shadur decision and 
have rejected the privilege in the context of antitrust claims. For 
example, Swarthmore Radiation Oncology, Inc. v. Lapes101 was 
an antitrust case regarding   physicians' applications for staff 
privileges at a hospital where the hospital refused to disclose staff 
privileges files on the grounds that the files were protected by 
state and federal peer review statutes. Citing University of 
Pennsylvania, the court noted that new privileges are not to be 
created lightly and found that the policies reflected in the 
Pennsylvania Peer Review Act were incompatible with the 
federal interest in fair competition embodied in the antitrust 
laws.108 The court further concluded that no federal statutory 
privilege existed under the HCQIA, as the statute only stated that 
participants 
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in legitimate peer review activities are immune from 
damages stemming from the peer review process and 
only information regarding adverse actions taken against 
physicians to a national health-care-quality 
clearinghouse is confidential and not to be disclosed 
under the HCQIA.109 

In light of these cases and the strong public 
policy against antitrust, the Texas rule appears to offer a 
reasoned solution. By allowing otherwise protected 
documents to be submitted for in camera inspection, the 
court can determine whether they are relevant to an 
antitrust claim before requiring their production.110 
Moreover, such a schedule affords a defendant the 
opportunity to seek a summary disposition of the 
antitrust claim before the court rules on the 
discoverability of such documents.ln 

(ii)    Requests for Underlying Data Used in 
Peer Reviews 

In Etienne v. Mitre Corporation,112 the court 
held that the self-critical analysis privilege did not apply 
to documents containing data and studies compiled by a 
government contractor regarding its compliance with 
equal opportunity laws.  In support of its decision the 
court remarked: 

This public right of broad discovery is 
especially strong in private 
discrimination suits.    Individual   
plaintiffs   bring employment 
discrimination suits on behalf of 
themselves and the public in an effort to 
eradicate discriminatory practices of 
private employers prohibited under 
federal law.   Application of the self-
critical analysis in cases such as this 
would, therefore, contravene the public 
interest which is at stake.113 
As noted above, there seems little basis upon 

which a hospital could withhold factual information or 
data compilations except, perhaps, data relating to the 
identity or number of peer review proceedings conducted 
and their results.114 For, example, to the extent that a 
physician's mortality rate was significantly outside of 
national norms or outside the norm for a particular 
facility, neither his mortality statistics nor those of the 
hospital should be protected from discovery as a result of 
having been considered or reviewed by a peer review 
committee. Thus, the Etienne decision offers little 
concern to those seeking a well defined and uniformly 
applied medical peer review discovery exemption. 

(iii)    Racial Discrimination cases 

In Johnson v. Nyack Hospital,115 an African-
American surgeon brought an action against a hospital 
for allegedly denying his staff privileges based upon 
race. The surgeon sought peer review records from the 
hospital and 

other non-party hospitals for other physicians whose 
applications had been granted. The hospitals, citing New 
York and New Jersey state privilege statutes, refused to 
comply with subpoenas issued by the plaintiff. In 
permitting the disclosure of peer review records, the 
court held that no federal privilege protected the 
confidentiality of medical peer review materials from 
various hospitals, citing University of Pennsylvania. The 
court remarked: 

This Court recognizes that a number of 
federal cases have said that University of 
Pennsylvania does not eliminate the 
possibility of a federal medical peer 
review privilege. .. . Nevertheless, there 
is an additional circumstance present 
here which. 

. . leads the Court to conclude that it is 
not open to the lower federal courts to 
recognize a medical peer review 
privilege in light of University 
ofPennsylvania." 

The "additional circumstance" the court referred to was 
the HCQIA. The court reasoned that because the HCQIA 
gave qualified immunity from suits to officials who 
conducted peer reviews, but did not explicitly protect 
documents created in the peer review process, then 
Congress did not intend to establish any privilege for 
peer review documents.117 

Although its language is arguably overly board 
and its rationale possibly flawed, the Nyack decision is 
not inconsistent with either the HCQIA nor is it 
inconsistent with many state statutes which also do not 
provide immunity from liability in civil rights cases. A 
reasoned rule would be to allow in camera inspection of 
peer review materials to determine whether they are 
relevant to a discrimination case. 

(w)    Discovery of "Non-Medical" Peer 
Review Materials 

In Holland v. Muscatine General Hospital^ 
Leann Holland was a nurse at Muscatine General 
Hospital. She brought a Title VII action and charges of 
assault, battery, and negligence against two physicians at 
the hospital after an incident in which one of the 
physicians allegedly struck Ms. Holland. Ms. Holland 
sought discovery of peer review documents from the 
committee which had reviewed the physicians' conduct 
after the incident. In rejecting the claim of privilege, the 
court held: 

The Court does not believe either that a 
federal peer review privilege, or Iowa's 
peer   review  privilege,   should  be 
recognized to prevent disclosure of 
documents and information which have 
a close degree of relevance to a 
hospital's 
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knowledge and investigation of the conduct of 
physicians which has allegedly resulted in 
employment discrimination in violation of 
federal law. Disclosure of documents and 
information bearing primarily on employment 
issues does not materially conflict with the 
fundamental objective of promoting quality 
health care served by the peer review privilege. . 
. . The use of the peer review process to 
document and investigate complaints by hospital 
employees of discrimination or harassment by 
physicians bears an indirect relationship to the 
quality of medical care - turmoil in the hospital 
setting can affect how patients are treated - but 
the interest in promoting quality medical care is 
not much served by protecting information in an 
employment discrimination action. 

The court also rejected the hospital's claim that 
the documents were protected by a federal peer review 
privilege derived from the HCQIA. The court stated: 

Nothing in the relevant provisions of the 
HCQIA suggests Congress intended to 
encourage employment discrimination 
claims    involving    physicians    be 
investigated through the peer review 
process, or intended to cloak such 
investigations with confidentiality. To 
the contrary, the statutory immunity of 
persons participating in professional 
review actions specifically does not 
include "damages under any law of the 
United States or any State relating to the 
civil rights of any person or persons, 
including the Civil Rights Act of 1964 .. 
." 42 U.S.C. § llll(a(l). This exception is 
a fairly clear indication that the HCQIA 
is not intended to interfere with the 
prosecution of civil rights actions 

While true medical peer reviews should be 
afforded a cloak of protection, there is no compelling 
reason to allow medical peer review boards to consider 
instances of inappropriate conduct unrelated to medical 
issues under a shroud of privacy, despite the fact that 
such action may impact the physician's privileges. 

GLIMMERS OF HOPE 

Despite inconsistent rulings and some poorly 
articulated decisions, the prospect of a uniform set of 
evidentiary privileges for medical peer review remains 
alive. Several events give rise to this hope. 

 
In a 1992 case, U.S. v. Harris Methodist Fort 

Worth m the Department of Health and Human Services 
("HHS") sought to investigate the hospital's physician 
staff privileges and peer review process. HHS asserted 
that the investigation was authorized by Title VII. HHS 
appended an expansive request for information to the 
original notification of the investigation, including 
requests for all documents relating to, and the names and 
ethnic identities of all persons associated with, the 
granting of physician staff privileges at Harris Methodist. 

Opposed to the extensive scope of the requested 
materials, Harris Methodist refused to permit HHS 
investigators access to the information. HHS then filed 
suit seeking declaratory relief. A bench trial was held and 
the court ruled in favor of Harris Methodist, concluding 
that the proposed compliance review was an 
impermissible warrantless search.122 

On appeal, Harris Methodist urged, among other 
things, that the peer review materials were protected from 
disclosure by an evidentiary privilege.123 Harris Methodist 
relied on Laws and Bredice, while HHS relied on 
University a/Pennsylvania.124 Although the court did not 
expressly recognize the privilege, it intimated that the 
privilege may be viable in the Fifth Circuit: 

As Congress has recognized, peer review 
materials are sensitive and inherently 
confidential,   and   protecting   that 
confidentiality serves an important public 
interest. . . Unlike the privilege claim for 
faculty tenure  decision  rejected  in 
University of Pennsylvania v. EEOC, as 
well as potential analogous claims by 
"writers, publishers, musicians, [and] 
lawyers," . . . the medical peer review 
process "is a sine qua non of adequate 
health care." Bredice, 50 F.R.D. at 250. 
However, because we affirm the district 
court's determination that the proposed 
search exceeded bounds of 
reasonableness, we need not define the 
scope of any applicable privilege.125 

In the United States Supreme Court's 1996 Jqffee 
decision, the Court withdrew its support of an ad hoc 
balancing test used by several states that tested the 
application of an evidentiary privilege based on a judge's 
subsequent subjective determination of the relative parties' 
competing interests in privacy/disclosure stating that "if 
the purpose of the privilege is to be served, the 
participants in the confidential conversation 'must be able 
to predict with some degree of certainty whether particular 
discussions will be protected. An uncertain privilege, or 
one which purports to be certain but results in widely 
varying applications by the courts, is little better than no 
privilege at all.'"126 
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It cannot be denied that the existing system 
does not allow participants in a medical peer review 
process to predict, with any certainty at all, whether 
discussions or materials will be protected from 
subsequent discovery. Many approach the process with a 
sense of skepticism and doubt as a result. Thus, the 
Supreme Court's rationale supports the recognition of a 
uniform federal privilege which is consistent with the 
comprehensive body of state laws. 

Finally, in 2000 the authors obtained an order 
from the United States District Court in Houston 
protecting peer review documents from disclosure.127 
Although it was an unreported interlocutory decision, the 
order reflects the openness of federal judges to legal and 
policy arguments calling for a uniform application of 
evidentiary privileges for peer review. 

 
CONCLUSION 

While the advertising or marketing concerns of 
Major League Baseball may support the application of 
different rules in different leagues, the same is not true in 
conducting medical peer review proceedings. The 
purpose of peer review is not to "sell tickets" or provide 
an advertising gimmick. Rather, the peer review process 
is essential to the ongoing self-policing of the medical 
profession. Hospital administrators throughout the nation 
realize that their physicians will not effectively and 
efficiently discover and discipline those who practice 
unsafe medicine without federal and state protection. 

Unfortunately, mere protection from financial 
liability is not enough. The medical world often operates 
in a closed loop. Reputations, referrals, consults and 
many times the very financial viability of a physician's 
practice depends upon maintaining cordial relations with 
other staff 

members. If peer review participants are not allowed to 
be brutally frank, open, and candid - even about their 
own partners or their section chiefs - peer review will 
never fully achieve its goal.  The peer review process is 
the most effective and appropriate safeguard the medical 
community has - and the most effective and appropriate 
safeguard society has - against the poorly skilled 
practitioner. The uneven application of discovery 
immunity, and particularly the uneven application of the 
privilege between courts within the same geographic 
region, hinders the effectiveness of peer review as a tool 
to police the medical profession. 

The federal courts should recognize, or the 
United States Congress should enact, an evidentiary 
privilege protecting all medical peer review proceedings 
from discovery and rendering any records of such 
proceedings inadmissable in court. This protection 
should apply except in civil rights cases, antitrust cases, 
or in other limited instances where either Congress or the 
courts find that extraordinary public policy overrides the 
otherwise compelling need for protection afforded the 
peer review process. In those instances in which other 
public policies are deemed more important, an in camera 
review of such documents should be conducted prior to 
their production to any opposing party. 

The goal of medical peer review, and the goal 
of an evidentiary exception for medical peer review 
procedures, is not the protection of any defendant 
physician. The goal is not the protection of physicians as 
a group, of hospitals, or of any particular patient. Rather, 
the goal is the protection of the public at large from those 
who practice with credentials from their state governing 
boards, but without the skills necessary to make them 
good doctors. The peer review process is the only viable 
means of removing these doctors from the system. 
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